
State of Wisconsin 
DEPARTMENT OF NATURAL RESOURCES 
2501 Golf Course Rd. 
Ashland WI 54806 

January 18, 2019 

MR STEVE DOYEN 
CHAIRMAN 
TOWN OF PHELPS 
PO BOX 157 
PHELPS WI 54554 

Tony Evers, Governor 
Preston D. Cole, Secretary 

Telephone 608-266-2621 
Toll Free 1-888-936-7463 

TTY Access via relay - 711 

Subject: Applicability of the state Local Government Unit Environmental Liability Exemption for the Town of 
Phelps at the former wood treatment facility property owned by the C.M. Christiansen Co., in the 
Town of Phelps, Vilas County, Wisconsin 
Vilas County Parcel Number 018-1391 
DNR BRR TS Case Number #02-64-000068 

Dear Chairman Doyen: 

On December 19, 2018, the Department ofNatural Resources (DNR) received your request for an environmental 
liability clarification letter, on behalf of the Town of Phelps (the "Town"), for the 22.83-acre parcel located 
adjacent to County Road E within the NE¼ SW¼ and Govt. Lot. 3, of Section 35, Township 42 North, Range 11 
East, Town of Phelps, Vilas County, Wisconsin. Vilas County real estate tax records identify the parcel as 018-
1391. DNR's case file in the Bureau for Remediation and Redevelopment Tracking System (BRRTS) database for 
the environmental contamination and cleanup efforts at this parcel is BRR TS 02-64-000068. The parcel is fmther 
identified on the map included with this letter as Attachment A, and the parcel will hereinafter be referred to as 
the "Property." 

This letter provides clarification to the Town about the local governmental unit ("LGU") liability exemption 
authorized by Wis. Stat. § 292.11 (9)( e ), as well as notice of statutory conditions required to maintain the 
exemption and a reminder of an LGU' s responsibilities if any elective demolition, cleanup or redevelopment 
activities occur on the Prope1ty. This letter also includes the DNR's determination about the potential 
applicability of the LGU liability exemption at the Prope1ty given the proposed method of Property acquisition. 
Finally, this letter addresses the four specific questions listed in a document attached to your request form. 

1. Documents and Other Information Reviewed 

The DNR has reviewed the following documents provided by the Town to help us make a determination about the 
potential future applicability of the LGU liability exemption for the Prope1ty: 

• A Technical Assistance, Environmental Liability Clarification or Post-Closure Modification Request, 
DNR Form 4400-237, with attachments, dated Dec. 17, 2018, submitted by Robert Egan, Executive 
Director of the Vilas County Economic Development Corporation, on behalf of the Town of Phelps 
Chairman, Steven Doyen, and the review fee, which was received by DNR on December 19, 2018. 

• Attachments to the Request Form included: 
o A one-page document titled "Technical Assistance, Environmental Liability Clarification 

Modification Request," which included a summary of the Property and its potential future use as 
a trailhead parking area, and a list of four questions that the Town wants clarification on. These 
questions, and DNR's replies, are included below; 
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o A one-page Vilas County Tax Parcel Map of the Property and neighboring parcels; and 
o A one-page copy of a 2018 Vilas County Tax Data document for the Property. 

The DNR has reviewed all environmental investigation and cleanup files associated with the Property, related to 
BRRTS case number 02-64-000068, including: 

• A "Declaration of Restrictions" document related to the property that was filed with the Vilas County 
Register of Deeds on July 17, 2000, as Doc. 364004, in Vol. 924, Page 594, which is included with this 
letter as Attachment B; and 

• A 1998 Spill Response Agreement, related to environmental contamination at the Property, signed by the 
DNR and the C.M. Christiansen Co., which is included with this letter as Attachment C. 

The DNR has also had phone conversations about the Town's request with Robert Egan, and about the Property 
with Terry Vosburgh, the Town Assessor. Mr. Vosburgh confinned that the Property consists of22.83 acres of 
land. 

2. Environmental Activity Summary for the Property 

The C.M. Christiansen Co. (CMC) operated a wood pole treatment facility on the Property from the early 1950s 
through the 1970s. Wooden poles were treated with a liquid substance that contained 5% pentachlorolphenol 
(PCP) and 95% #2 fuel oil. 

In August 1987, the Vilas County Sheriffs Depaiiment notified the DNR of citizen complaints regarding 
chemicals on the Property that seemed to pose a health and safety hazard. The DNR investigated the complaints 
and observed evidence of discharges of the pole treatment substance to the land surface at several locations on the 
Property. 

In September 1987, the DNR notified CMC that they were legally responsible for environmental contamination 
on the Property and were required to take the actions necessary to restore the environment to the extent 
practicable and minimize the harmful effects from the discharge to the air, lands or waters of this state, per Wis. 
Stat. § 292.11. 

From 1987 through 2018 a variety of site investigation eff01is have been conducted at the Property by both CMC 
and the DNR. The most recent work involved the investigation of sediments in Military Creek, which flows 
through the Property along the eastern edge of the former treatment facility and then discharges into North Twin 
Lake. 

In April 1997 a Spill Response Agreement was signed between CMC and the DNR which set site investigation 
and remedial action requirements and timeframes (see Attachment C). In Fall 1999 a remedial action occurred, 
and 3,700 tons of contaminated soil and debris were excavated from the site and disposed of in a licensed landfill. 
On July 17, 2000, a Declaration of Restrictions was filed with the Vilas County Register of Deeds and attached to 
the Property. The purpose of the Declaration of Restrictions was to ensure public health and safety would be 
protected by limiting the use of five specific areas of the Propetiy, consisting of approximately 22,000 square feet, 
where an engineering control (soil cover) was placed over soil contamination that remained following completion 
of the excavation in 1999 (see Attachment B). 

Since 2013 CMC has completed additional sediment investigation work, and submitted a site investigation repoti 
and a proposed remedial action options rep01i for sediment remediation. See BRRTS case file# 02-64-000068, 
titled CM Christiansen # 1 - Pole Dip at 
h ttps :// dnr. wi .gov /botw /GetActivity Detail. do ?adn=026400006 8&siteld=4222200&crumb= 1 &search=b. 
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3. Method and Purpose of Property Acquisition 

It is the DNR's understanding that the Town plans to acquire the Property from Vilas County, following 
acquisition of the Property by the County through tax foreclosure proceedings. DNR's liability determinations 
below are based on this acquisition scenario. 

4. Liability Determinations 

The DNR provides the following statutory responsibility clarifications and assurances to the Town concerning its 
proposed purpose for and method of acquiring the Property, and intended reuse plans: 

1. Both the Town of Phelps and Vilas County meet the definition of a "local government unit" as described 

in Wis. Stat.§ 292.l 1(9)(e)(l). 

2. When a county takes title to a property through tax foreclosure proceedings, the county obtains the local 

government environmental liability exemption authorized by Wis. Stat. § 292.11 (9)( e ). 

3. When a town, village or city takes title to a property from a local governmental unit, such as a county, 

that is exempt with respect to the property, the town, village or city obtains the local government 

environmental liability exemption authorized by Wis. Stat. § 292.11 (9)( e ). 

4. If Vilas County acquires title to the Property through tax foreclosure proceedings, and then transfers title 

of the Property to the Town of Phelps, DNR determines the Town of Phelps will obtain the Wis. Stat.§ 

292.11 (9)( e) local governmental unit liability exemption and the Wis. Stat. § 292.23 solid waste 

management exemption for the Property. 

5. The deed restriction associated with the Property remains in effect, whether the LGU exemption is 

obtained or not. 

5. Specific Questions Posed by the Town of Phelps 

The following four questions were included in an attachment to the Town's request for liability clarification. 

1. Please explain the liability exemption associated with involuntmy acquisitions under S. 292.11 (9) of the 

Wisconsin state statutes, by virtue of Vilas County and ultimately the Town of Phelps acquiring the 

property through tax foreclosure. Is the Town of Phelps qualified for local government environmental 

liability exemption under S. 292.11(9) of Wisconsin Statutes? 

2. What is the responsibility of the Town of Phelps in order to show due care is exercised in the 

development of the property? 

3. Will the Town of Phelps incur any future expense for future testing or remediation of the property if due 

care is shown in developing the property for the purposes mentioned above (i.e. a trailhead parking area)? 

4. What is the town's liabilities because of the deed restriction stating the property can only be used for 

"industrial use"? Specifically, in the areas of residual contaminated soil under clean soil cover, ground 

water contamination and sediment contamination. 

Other sections of this letter provide in-depth answers to these questions. As such, DNR's direct replies below are 
brief and include references to the more detailed corresponding sections. 

1. The Town must acquire the Property via one of the methods or for one of the purposes identified in Wis. 

Stat.§ 292.l 1(9)(e)(lm) to obtain the state's local government environmental liability exemption. See 

sections 3 and 4 in this letter for additional information. 
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2. Wis. Stat.§ 292.11(9)(e)(2) identifies types of hazardous substance discharges that do not qualify for the 

LGU exemption, which are caused through direct action or inaction of the LGU after acquisition. See 
sections 6 and 7 for additional information. 

3. Wis. Stat. § 292.11(9)(e)( 4) declares that DNR directions to reduce substantial threats to public health or 

safety must be followed when an exempt LGU redevelops or otherwise reuses the property, in order to 
maintain the exemption. See section 8 for additional information. 

4. The Declaration of Restrictions associated with the Property (see Attachment B) is legally binding on any 
owner of the Property (i.e., including an exempt LGU). Per the Declaration the owner can request that the 
DNR determine that one or more restrictions are no longer required and extinguish them. See section 8, 
regarding future use of the Property, for more information about how the Town can work with DNR to 
make the Property safe for public use. As stated in section 8 below, the previous remedial action approved 
by DNR at the Property was based on industrial direct-contact residual soil contamination level (RCL) 

assumptions calculated under Wis. Admin. Code ch. NR 720. In order for the Property to be used for 
public access and recreation additional remedial action is likely needed. 

6. Local Governmental Unit Exemption Information 

When in effect for a specific property, Wis. Stat. § 292.11 (9)( e ), exempts an LGU from the following statutory 
responsibilities related to environmental contamination that was caused by another person or entity and exists on 
the property prior to the LGU's acquisition: 

• The responsibility to take actions necessary to restore the environment and minimize harmful effects of 
hazardous substance discharges to soil, sediment, groundwater, surface waters and air of the state. 

• The responsibility to comply with DNR orders to act to prevent hazardous substance discharges. 
• The responsibility to reimburse the DNR for activities it takes on the property to identify, locate, monitor, 

contain, remove or dispose of hazardous substances. 

The primary regulatory effect of an exemption from the statuto1y responsibilities is that an exempt LGU is not 
required to complete a Wis. Admin. Code ch. NR 716 site investigation or conduct a remedial response action per 
Wis. Admin. Code chs. NR 722-724 for contamination caused by another party prior to LGU acquisition of the 
property. An exempt LGU can choose to voluntarily move forward with standard site investigation and cleanup 
efforts, but it is not required to do so. Little to no environmental response action is required of an exempt LGU 
while the property remains as is. 

7. Exemption Conditions and Limitations 

The state's local government environmental and solid waste management liability exemptions are significant and 
strong, however, they do have a few conditions and limitations, as discussed below. 

Wis. Stat. § 292.11 (9)( e )(2) states that the exemption does not apply to hazardous substance discharges caused by 
the LGU before or after acquisition, such as directly spilling, leaking or dumping hazardous substances on a 
property. Building demolition and soil disturbing activities on a property with environmental contamination also 
have the potential to make pre-existing contamination worse and thereby cause new contamination. These types 
of activities should be discussed with DNR before they occur, to prevent the inadve1tent cause of new 
contamination that could give rise to LGU liability. 

Wis. Stat.§ 292.11(9)(e)(2) also specifically states that an LGU is not exempt from legal responsibility for any 
contamination caused by the following LGU actions or inactions: 

• A failure to take appropriate action to restrict access to the property in order to minimize costs or damages that 
may result from unauthorized persons entering the prope1ty. 
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• A failure to sample and analyze unidentified substances in containers stored aboveground on the property. 
• A failure to remove and properly dispose of, or to place in a different container and properly store, any 

hazardous substance stored aboveground on the property in a container that is leaking or is likely to leak. 

Wis. Stat.§ 292.23 authorizes an LGU exemption from certain solid waste management requirements for pre
existing unlicensed solid waste disposal sites. The above-mentioned conditions and limitations of the Wis. Stat. § 
292.11 (9)( e) exemption also apply to the solid waste exemption, along with others that are specific to solid waste 
as listed in Wis. Stat. § 292.23(3). Wis. Stat. § 292.23 should be reviewed and consulted if any unlicensed solid 
waste disposal areas exist on the Property. 

Neither Wis. Stat. § 292.11 (9)( e) or Wis. Stat. § 292.23 exempt an LGU from Wis. Stat. § 292.11 (2), titled 
"Notice of Discharge." Therefore, all LG Us (whether exempt or not) must notify the DNR immediately of any 
known and/or newly discovered discharge of a hazardous substance to the environment at the Property. See DNR 
publication RR-560, at http://dnr.wi.gov/files/PDF/pubs/rr/RR560.pdf for additional information about spill and 
discharge reporting. When the LGU exemption is in effect, repo1ting identified contamination to DNR that was 
caused by others prior to LGU acquisition of the property does not trigger site investigation or cleanup 
requirements for the LGU. 

When an LGU redevelops or otherwise reuses a contaminated propetty for which it has an exemption, Wis. Stat. § 
292.11 (9)( e )( 4) specifies that the LGU must, to maintain its exemption, take actions directed by DNR to reduce 
substantial threats to public health or safety that could occur when the prope1ty is developed or reused by the LGU. 
This does not require the LGU to conduct a full site investigation or cleanup, but it may involve protective measures 
such as those identified in Wis. Admin. Code § NR 708.17. 

Before beginning any demolition work at the Propetty, a pre-inspection is required, along with filing of DNR 
Form 4500-113, Notification for Demolition. See DNR publication WA-651, at 
http://dnr.wi.gov/files/pdf/pubs/wa/wa651.pdf for additional information about demolition activities. Storm water 
management permits may also be necessary for demolition and construction activities. All LGUs must comply 
with these requirements. 

Federal and State Tank Regulations: The LGU exemption statutes do not exempt above ground or underground 
storage tanks on the Prope1ty from compliance with federal and state requirements, including Wis. Admin. Code 
ch. A TCP 93. If you have questions about tank requirements; contact the Wisconsin Depmtment of Agriculture, 
Trade and Consumer Protection (the Bureau of Weights and Measures) directly. Wis. Admin. Code ch. ATCP 93 
is available at https://docs.legis.wisconsin.gov/code/admin code/atcp/090/93. DNR publication RR-627, titled 
Removing Underground Storage Tanks, is at http://dnr.wi.gov/files/PDF/pubs/rr/RR627.pdf. 

The LGU exemption is only available to local units of government, as defined in Wis. Stat.§ 292.l 1(9)(e)(l). This 
liability exemption is not transferrable from the exempt LGU to future propetty owners, except to other eligible LGUs. 
Nonexempt owners are subject to foll environmental responsibility and regulation by, at a minimum, Wis. Stat. ch. 292 
and Wis. Admin. Code chs. NR 700-754. 

8. Future Use of the Property 

If the Town intends to redevelop or otherwise reuse the Propetty during or after taking title and obtaining the 
liability exemption, the Town should discuss proposed propetty uses and improvements with the DNR before 
proceeding. Wis. Stat.§ 292.l 1(9)(e)(4) requires exempt LGUs to take actions the DNR determines are necessary 
to reduce to acceptable levels any substantial threat to public health or safety when the Propetty is developed or 
put into its intended use. 

With respect to the Property, the original remedial action was approved by DNR using industrial direct-contact 
residual soil contamination level (RCL) assumptions calculated under Wis. Admin. Code ch. NR 720, and DNR 
allowed soil covers over five areas of residual soil contamination that did not meet the RCL standards for 
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industrial direct contact safety. Since the proposed new use of the Property (i.e., as a trailhead parking area) is 
public and not industrial, additional actions will need to be conducted to either address the residual contaminated 
soil ( e.g., treatment or removal), install better soil or pavement covers over the residual contamination to protect 
public health and safety when the proposed new use is implement, and/or reevaluate the residual contaminant 
concentrations to see if the site-specific RCLs calculated as part of the remedial action are still applicable. 

DNR has previously informed the Town that the capped/covered areas ofresidual soil contamination at the 
Property must be addressed in order to repurpose the Property for a public use. Protective measures are necessary 
to maintain a local government liability exemption as well. Representatives of the Wisconsin Economic 
Development Corporation (WEDC) have previously indicated that WEDC may be able to fund additional soil 
cleanup at this site to facilitate the change from industrial to public use. 

It is very imp01iant to consult with the DNR before and during any demolition, excavation, and/or other 
development work on the Propetiy. The LGU exemption can be lost if significant public health or safety threats 
exist in relation to the new use. Wis. Admin. Code § NR 708.17 lists a few types of protective actions that DNR 
may request when a new use is planned for an LGU-exempt propetiy. 

The DNR considers contaminated sediments in Military Creek to be an unresolved health and safety issue that is 
subject to continuing negotiations between DNR and CMC. If the Town acquires the Propetiy, the Town must, to 
maintain its liability exemption, allow access to CMC, its consultants and contractors, and DNR as needed to 
investigate and, if necessaiy, remediate the contaminated sediments in Military Creek. The Town must also obtain 
approval from DNR before developing paths and structures adjacent to Military Creek, as these activities could 
lead to increased human exposure to contaminated creek sediments and/or surface water. This is a significant 
threat, and action without DNR approval would violate conditions of the LGU exemption. 

9. Federal Liability Protections 

In addition to state liability protections, an LGU is also eligible for federal CERCLA liability protection in cetiain 
situations. In general, CERCLA provides liability protection to local governments that acquire ownership or 
control of propetiy through seizure or otherwise in connection with law enforcement activity, or through 
bankruptcy, tax delinquency, abandonment, or other circumstances in which the government acquires title by 
virtue of its function as sovereign. More information is available on the US EPA web site at: 
http://www.epa.gov/enforcement/state-and-local-government-activities-and-liability-protections. 

In situations involving the purchase of a propetiy, an LGU can obtain CERCLA liability protections if it qualifies 
as a "bona fide prospective purchaser." One key requirement for this protection is the completion of a Phase I 
environmental site assessment (ESA) that meets the "all appropriate inquiries" (AAI) standards under 40 CPR, 
Part 312. This federal standard also requires that a Phase I ESA be completed within 180 days prior to acquisition 
oftitle to a propetiy. ESAs following the ASTM Standard E1527-13 meet EPA's AAI standards. 

For more information, a US EPA fact sheet, titled "CERCLA Liability and Local Government Acquisitions and 
Other Activities," is available at http://www.epa.gov/sites/production/files/documents/local-gov-liab-acq-fs
rev.pdf. 

10. This Letter is Based on Information Provided to DNR 

The DNR's state liability determination in this letter is based on the information provided in the above-referenced 
document(s). If new or more extensive contamination is discovered at the Propetiy, the LGU is required to notify 
the DNR in accordance with Wis. Stat. § 292.11(2). The LGU should also know that the LGU exemption from the 
state Spill Law and Solid Waste Management Requirements will apply to the LGU throughout the LGU's 
ownership of the Propetiy, but these liability protections are not transferable from the LGU to future owners, 
except to another eligible LGU. 
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Information on LGU exemption determinations and other contaminated site activities is tracked in a DNR 
database that is available on the internet at http://dnr.wi.gov/botw/SetUpBasicSearchForm.do. The BRR TS 
identification number for this location can be found at the top of this letter. The Property, if it is acquired in a 
manner consistent with Wis. Stat. § 292. l 1(9)(e)(lm), will be identified in the database as a location where the 
DNR has made an "LGU Exemption" determination. 

11. DNR Contact Information 

The DNR hopes this letter provides the Town with the requested clarification concerning the LGU liability 
exemption for the Property. The DNR looks forward to working with you on this project and others. 

If you have any questions, please contact the DNR Project Manager for the Property, John Hunt at 715-623-4190, 
ext. 3115 or by email at JohnT.Hunt@Wisconsin.gov. For questions specific to the LGU exemption, and other 
local government cleanup tools, contact Barry Ashenfelter at 608-267-3120 or Barry.Ashenfelter@wisconsin.gov. 

Sincerely, 

p 

Christopher A. Saari 
Notihern Region Team Supervisor 
Remediation & Redevelopment Program 

Attachments: Attachment A- Site Map 
Attachment B Declaration of Restrictions 
Attachment C - Spill Response Agreement 

cc: Bob Egan - Vilas County Economic Development Corporation 

ec: John Hunt, DNR Antigo (JohnT.Hunt@Wisconsin.gov) 

Barry Ashenfelter, DNR, RR/5 (Barry.Ashenfelter@wisconsin.gov) 



·" 

',_ 

.'. 

···. 

18-138G 

~ . ( ~ ; 

18-~ -01 

12/17/2018, 12:22:41 PM 

Section Corners 

lR', Section Corner 

' f Quarter Corner 

Water Access 

Boat Ramp 

Carry-In Lake Access 

Vilas County Tax Parcel Map 

( : 

18~ 91 

0 0.04 
Highways Minor Roads I I I J I ·• 

US/State Highway Service Road 0 0.05 

County Highway 4WD Road 

Major Roads Runway 

Attachment A 

3 
18-1379 

;3 ... , _; 
18-1408 

ff t 

........................ - - - - - . - t • 

1 ; ... 1 

18-1414 

. ... ' 

1:4,800 
0.08 0.16 ml 

I I I I I I ( 
I 

I 

0.1 0.2km 

Collector Road 

Local Road 

Resource Road 

Section Line 

Quarter/Gov'! Lot Line 

Qealed by Vilas County Mapcing Oeparlrrenl 

Thia mao ii. tohA 1wa1rlfnr ra,,,,.,,.,s_,.,.. ... . ---- • · 

. __ ':"asCOl!ntyMapplng Oepac!riml 



·" 

Ja1-19~oo 03:19P Chr~~tian~~n Cbmpariies 

364004 LVOL 9 24 f ME 594 

DECLARATION OF RESTRICTIONS 

In Re: a parcel of land located Within th~ NE 114 $W 1/4 and 
.Govt. Lot 3, poth .of SectJon 35, Township 42 North, ~ange 11 
East, Town of Phelps, Vilas Co1.mtY, State of Wisconsin; more 
¢n,ple~ely de$c~ped as se~ forth 1n Exhibit A, attached hereito 
and incorporated by refer~nce herein (the "Property"). 

·¢TATE Of!' WISCONSIN ) 
) ss 

COUNTY Of VILAS ) 

WHEREAS, Q.M. ChfiStiansen Co.' Inc., ~ Michigan 
corpor~tion (the "Company"), is th~ owner of the Property I a 
map of which is attached hereto as Exhibit B and Incorporated 
by reference hereirl; and, 

. -. 

715,545-2334 
. ( 

Attachment B 

R'ECORDED 
JUL 17 2000 

·.--/~ 

RE(J~F OEEDS, VILAS CO., W{ 

Tax Parcel No. 9QQ-5 [018-1391) 

WHEFtEAS, the Company desires and intelidf? to impose qn the Property certain restrtotlons that will 
make itunnecessttry to conduct additional soil or.groundwater remediation activities on the Property; 
and, ·· 

WHEREA~, soils impacted with pentachlorophenol exist on that pe>rtion qfthe Property identified on 
Exhibit B as being SUBJeCT TO USE RESTRICTION (toe "U.se-Restrtcted Portions;,); .~nd 

WHEREAS, on•sfte er.igineering controls will be utilized for the soils· impacted with pentaohtorophenol in 
those l'.)Ortions Ofthe Property icfentlfied on ~hiblf 13 as.being SUBJECT TO ENGiNEERING 
CONTROLS (th~ ue11g1neering controls Portions') 

NOW THEREF:o~e. the Company hereby deciares that the Property shall be held, 00.nveyed or 
encumbered, leased, rented, used, ocoupred arid Improved .subject to lhe following limitations and 
restrictions (individua~y and together): · 

1. None of the _U$e•Re.stlic;t,ed Portions m,ay be U$~d or developed fora residential use uniess, 
at th~ time thatthe resldent!af use is proppsed, an investigatfon is conducted to determiile 
th~ degree ~.nd _extent of pentaohlorophenoi cootllmination that remains on sui:lh Use
Restrlct.'3d Portions and, further, ·that remedial action is taken as necessary to meet all 
applicabie residentiaf soii ol~tmµp $tandan:ls. 

2. Any excavating or grading activities performed iii any of tlJe Engineering Controls Portldns 
must handle allSQils In ~b(;ordance Wlth W.isconsln AdmlnlstratiV~ Code Chapter NR 718. 
Any surfaces rernoved from any Engineering Controls Portions shall forthwith be replaced 
lillltft sun.a~s ,hat are comparable to or le$ permeable than the surfaces so removed. 

These re.strlctions are hereby deciared to be a covenant running with the land .and shall be Jti!IY binding 
~pon ~II µarsons.acquiring the Property under any cir~m~a!lces, WMth'i:lr by d.es(;ent, devise1 purchase, 
distribution by dividerid ·o·r'.irt Uquldation, or ottieJWls~. 

Any person Who is •(it t;,009.mes owner Of tl:l~ P.ropeity, or any ·f){)rtion-there<:>f, may request that the 
W.lscom~_ln Oepartrrumt of l\l_atl/ral R~sou.roes, or Its successors, issue a dete.miinatloii that one or in.ore of 
the ~striotlons seJ f()rth in this covemt.nt ls(~re) no longer required with respect to. thtrPrqperty, or the 
portion .thereof so-owned, as the oase may be. Upon receipt.of ~uoh ·a r~qtiest, tt:te Wisconsin 
p~partment of Natural Resouroes shall de.termine .Wh~th$r ·or noJ the rest.rlctiQn(s) 09ntalned ~ereln-oan 
b!it extin_gulshed -as fo the Property ·or a~ to th~ portlo.n ,so-9Wned, as the case m.ay be. !ft.he Wisconsin 
Department of ·Natural'Respur<;tes d.etermln.es that the rest:rtctipn(~) can be .~xtlng.ulshed, an affidavit oan 
be recorded with a. copy bf the :Wls'c,olisln o.spartment .of Natural R$sources1 determination to give notl.c,e 
that th.&· applicable r(3strt(rtlon(s) ts(at~) no longer binding. 

P.01 
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715 545-2334 
( 

~VOL 924 PAGE595 

Restrictions, this 4-k day of.-&-..,.._ ....... ___ , 2000. 
JN WITNESS WHl'qSOF, the Co~owner of the Property, has executed this Declaration of 

STATE OF WISCONSIN ) 
) S.S. --·- ···--·- •··-·- ...... , .......... . 

COUNTY OF VILAS ) ~ .• . 

The foregoing instrument was personally acknowledged before me this~day of 4Ni : ./. · ;:._ 
2000 by Eric R. Christiansen in his capacity as Pre ident of C.M. Christiansen Co., In~ :.-.\,. 

I 
STATE OF i';a/jJ') 
COUNTY OF 0jµIJ &11 

) 
)S.S. 
) 

~ ... c I ; .. , • -~- I ,. • 

lrlam Saucke 
Notary Public, State of Wisconsin \·:.· . .::·:- .•• , .. ...- · 
My Commission expires June 11, 2000 · · - : · · ·· 

The foregoing instrument was personally acknowledged before me this ,) ? day of ,17J;fri<.. 
2000 by P.C. Christiansen In his capacity as Assistant Secretary of C.M. Ch~5!l~f~-~-• Inc. 

,,· , ... ·•· ,,..-

This Instrument Drafted By and Returnable to: 
Eric R. Christiansen 
P.O. Box 100 
Phelps, WI 54554 
(715) 545-2333 

/' 5'/ 

--~J...IL.=:--'=!~~~--=---(prlnt name) 
Notary Public, State o __ -=:;.._.___,,_ ___ ~_ 
My Commission: ___________ _ 

.a?~Yt~ NICHOLAS J BRUSCA 
':.\ ~"' MY COMMISSION ii CC 883733 
">to,r.~,I BXPIRBS:OCI 28, 2003 

1-aoo,,.NOTARV Fla. NotatY 6ttVICt ldlondlng co, 

P.02 
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~VOL 924 PME596 
EXHIBIT A TO DECLARATION OF BESTRICTIONS 

Legal Description - the "Properly'' 

A parcel of land being a part of Gov't. Lot 3 and of the NE¼-SW¼, Section 35, T 42 N, R 11 E, Town of 
Phelps, Vilas County, Wisconsin, and being more particularly described as follows: 

Commencing at the South ¼ comer of said Section 35 being marked by a U.S. Forest Service 
monument, thence N 0°-04'-39" E 2414.99 feet along the North-South¼ line of said Section 35 to an iron 
pipe and the Place of Beginning, thence returning S 0°-04'-39" W 884.28 feet along the East line of said 
NE¼•SW¼ to an Iron pipe on the Right Bank of Military Creek, thence meandering along said Creek 
Banks 45°-02'-00" W 73.60 feet, s 73°-08'-00" W 102.50 feet, s 51"-33'-00" W 82.61 feet, N 61°-31'-13" 
W 179.00 feet, S 55°-07'-00" W 166.00 feet, S 3°-32'-00" E 90.00 feet, S 34°-44'-00" E 77.44 feet and S 
2°-29•.0011 E 58.17 feet to the Northerly R/W line of County Trunk Hwy. E, thence along the Northet1y 
R/W line of said Hwy. E Em,1erly 38 feet more or less along the arc of a 336.51 foot radius curve to the 

P.03 

Right to the middle thread of safd--Military-Oreek1-thenoo retummg-W~-mOfe or IGI.$ along .. - --·-·---- __ 
the arc of said 336.51 foot radius curve to the Left to the aforementioned point, thence along the 
Northerly and Northeasterly R/W line of said Hwy. E as follows: Westerly 91. 70 feet along the arc of said 
336.51 foot radius curve to the Left (chord bearing S 89°-37'-40" W 91.42 feet) to the point of tangency 
of said curve, S 81 °-49'-18" W 5.39 feet to the point of tangency of a 672.00 foot radius curve to the 
Right, Westerly 177.34 feet along the arc of said 672.00 foot radius curve to the Right (chord bearing S 
896-221-54" W 176.82 feet) to the point of tangency of a 183.42 foot radius curve to the Right, 
Northwesterly 121.07 feet along the arc of said 183.42 foot radius curve to the Right (chord bearing N 
64 °-08'-56" W 118.88 feet) to the point of tangency of a 2952.00 foot radius curve to the Right, 
Northwesterfy 310.80 feet along the arc of said 2952.00 foot radius curve to the Right (chord bearing N 
42°-13'-23" W 310.66 feet) to the point of tangency of a 518.61 foot radius curve to the Right, 
Northwesterly 152.27 feet along the arc of said 518.61 foot radius curve to the Right (chord bearing N 
30°-47'-4411 W 151.72 feet) to the point of tangency of said curve and N 22°-23'-04" W 285.74 feet to an 
iron pipe which lies 800.00 feet South of the North line of said NW¼-SW¼, thence leaving said R/W line 
S 89°-33'-15" E 566.19 feet parallel with and 800.00 feet South of the North line of said NE¼-SW¼ to an 
iron pipe, thence N 0"-01'-30" E 575.00 feet parallel with the West line of said NE¼-SW¼ to an iron 
pipe, thence S 89Q-33'-15" E 664.78 feet parallel with the North line of said NE¼-SW¼ and back to the 
Place of Beginning, including all lands lying between the meander line and the lateral lot lines extended 
to the middle thread of said Military Creek, and including all riparian rights; the same being 
approximately 22.50 acres, more or less. 
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Attachment C 
( 

State of Wisconsin\ DEPARTMENT Of NATURAL RESOURCES 

Tommy G. Thompson, Governor 
George E. Meyer, Secretary 

101 S. Webster St. 

------" 
· ·' · WISCONSIN ~~ 

Box 7921 
. Madison, Wisconsin 53707-7921 

........... Telephone 6Q.8~2.66.l'i62.1 
FAX 608-267-3579 
TDD 608-267-6897 

t} 
Printed on 
R«ycled 

Paper 

DEPT. OF NATURAL RESOURCES 

April 17, 1998 

Elizabeth Gamsky Rich 
Whyte, Hirschboeck, Dudek, S.C. 
111 East Wisconsin Ave., Suite 2100 
Milwaukee, WI 53202-4894 

Subject: C.M. Christiansen Co., Inc. Spill Response Agreement 

Dear:,J~lizabeth: 

I have _enclosed one of the fully-executed· duplicate originals of the above-referenced 
agreement. As I indicated in the voice-mail message that I left for you earlier today, the 
agreement became effective op April 17, 1998 when it was signed by DNR Secretary George 
Meyer. 

The Department appreciates your client's willingness to sign this agreement and we look 
forward to working with you and your client as the agreement is implemented. Thank you. 

Sincerely, 

c?~'<, ~~ 
Linda Meyer 
Staff Attorney 
Bureau of Legal Services , 

cc: Michelle DeBrock Owens - NOR (Rhinelander) 
----;> Chris Saari - Brule 

Quality Natural Resources Management 
Through Excellent Customer Setvice 

. •, 

' ' 



SPILL RESPONSE AGREEMENT 

1. This Agreement is entered into pursuant to s. 292 .11 (7) (d), 
Wis. Stats., and shall be construed in a manner consistent with 
s. 292.11, Wis. Stats. The Department of Natural Resources ("the 
Department") and the C.M. Christiansen Company, Inc., a Michigan 
corporation ("CMC") hereby agree that CMC will conduct the 
activities listed below in compliance with the following 
schedule, except as provided in paragraph 2·of this agreement: 

. . 
No 

1 

Activity. 

Submittal to DNR of a Revised Source 
Control Soil Remedial Action Options 
Report, that complies with the 
requirements of s. NR 722.13, Wis. Adm. 
Code 

2 Submittal to DNR of an Update to 
Military Creek Sediment Sampling Plan, 
that complies with the relevant 
requirements of ss. NR 716.07, 716.09 
and 716.13, Wis. Adm. Code 

3 Submittal to DNR of a Proposed 
Groundwater Monitoring _Plan 

4 Military Creek Sampling Start 

1 

Compliance Date 

Within 30 days· 
after the 
effective date of 
this agreement 

Within 30 days 
after the 
effective date of 
this agreement 

Within 30 days 
after the 
effective date of 
this agreement 

On or before May 
30, 1998, unless 
an extension is 
granted by DNR 
because of 
adverse weather, 
or within 30 days 
after CMC 
receives DNR 
comments on the 
Updated Military 
Creek Sediment 
Sampling Plan, 
whichever is 
later 



5 

·.· 

6 

7 

8 

9 

Submittal to DNR of Soil Remediation 
System Design that complies with the 
req\J.irements of ss. NR 724.09 and 
724.11 and the relevant requirements of 
724.13, Wis. Adm. Code, and application 
for any permits, variances and other 
approvals required from DNR 

Start Soil Remedial Action 
Implementation, including free product 
removal 

Soil Remediation Construction 
Completion 

Submittal to DNR of a Soil Remedial 
Construction Documentation Report, that 
complies with the requirements of s. NR 
724.15, Wis. Adm. Code 

Submittal to DNR of Military Creek 
Investigation Report, that complies 
with the requirements of s. NR 716.15, 
Wis. Adm. Code 

2 

Within 60 days 
after the 
effective date of 
this agreement 

On or before the 
later of June 1, 
1998, or within 
30 days after CMC 
or its 
contractors 
receive all 
permits, 
variances and DNR 
approvals needed 
for soil remedial 
action 
implementation, 
including without 
limitation DNR 
approval of the· 
Revised Source 
Control Soil 
Remedial Action 
Options Report, 
and System Design 

Within 90 days 
after the start 
of soil 
remediation 
construction 

Within 90 days 
after completion 
of soil 
remediation 
construction 

Within 90 days 
after completion 
of the Military 
Creek sediment 
sampling 



10 

11 

Submittal to DNR of a Military Creek 
Remedial Action Options Report (which mav 1ncn.1ae·''art''eva1uation of., ... , ...... ,.· ................ . 
institutional controls and other non
remedial actions, if appropriate) that 
complies with the requirements of s. NR 
722.13, Wis. Adm. Code, if remediation 
action is necessary. 

Implementation of Groundwater 
Monitoring Plan 

Within 60 days 
after CMC or its 
contractor· 
receives DNR 
approval of the 
Military Creek 
Investigation 
Report 

In compliance 
with the schedule 
contained in the 

.DNR-approved 
Groundwater 
Monitoring Plan 

2. CMC will perform all of the work required under this 
agreement within the time limits set forth herein, unless the 
schedule is amended by mutual agreement of the parties or unless 
performance is delayed by events that constitute a "force 
maj eure. •~ The Department will not unreasonable refuse to amend 
the agreed-upon schedule if CMC submits credible evidence to the 
Department that new developments in the case require that the 
schedule be changed. For purposes of this agreement, a "force 
majeure" is an event arising from causes beyond the control of 
CMC or an entity controlled by CMC which delays or prevents 
performance of any work required by this agreement. Increases in 
cost or changes in economic circumstances do not by themselves 
constitute a force majeure. However, an event that would 
otherwise constitute a force majeure shall be deemed a force 
m~jeure even though such an event also results in increased costs 
or changed economic circumstances. CMC shall notify the 
Department in writing no later than ten {10) business days after 
CMC becomes aware of any event that,CMC contends is a force 
majeure. If the Department agrees that a delay is attributable 
to a force majeure, the time period for performance under this 
agreement shall be extended by adding the time period 
attributable to the delay caused by the force majeure event to 
the deadlines specified in this agreement. Nothing in this 
agreement, including this• force majeur_e provision is intended to 
expand any obligation which CMC may have pursuant to s. 
292.11{3), Wis. Stats. 

3. This agreement shall become effective on the date that it is 
signed by both CMC and the Department. 

3 



STATE OF WISCONSIN 
DEPARTME:NT OF .. .NA.TUR.AL ... · 1'ESOQRO$S 

By 

C.M. CHRISTIANSEN co., INC., a Michigan corporation 

B~)_ =- I P~intdNameie,,iac / .. ~ c;,'"h~\~ T1.tle?~'5~ _.,,,....,, •• i,,~ 
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