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August 15, 1995

Mr. Thomas McElligott James R. Reyburn

Quarles & Brady Wisconsin Department of Natural Resources
411 East Wisconsin Avenue P.O. Box 10448

Milwaukee, Wisconsin 53202-4497 Green Bay, Wisconsin 54307-0448

Re: Proposal for Interim Action at the Kewaunee Marsh Arsenic Site, Kewaunee, Wisconsin -
- STS Project No. 20716XA

Dear Mr. McElligott and Mr. Reyburn:

STS Consultants, Ltd., (STS) is please to submit this proposal for remedial action at the
Kewaunee Marsh Arsenic Site. The proposed remedial action will include: (1) an interim action
designed to restrict site access and to prevent direct contact exposure to wildlife, (2) evaluation
of the interim action as a protective measure for prevention of arsenic impact on the Kewaunee
River system and use as a final remedy, and (3) long-term monitoring of the interim/final action.

Proposed Scope of Work

The interim action includes installation of an additional 3,500 feet of cyclone fence, placement
of a geotextile/wood chip cover over the visibly impacted marsh areas, and long-term monitoring.
The interim action will include the following activities:

Wood chip Stockpiling - Wood chips will be obtained from the City of Green Bay and
stockpiled at the Fox Valley & Western Ltd. Prairie Avenue Railyard. In the fall of 1995,
the City of Green Bay will provide a drum chipper and raw yard waste for on-site
chipping. Approximately 30,000 cubic yards of wood chips will be stockpiled until the
marsh surface is solid enough for placement of the geotextile/wood chip cover. STS will
provide project coordination and field documentation services.

Floodplain Analysis/Permit Application

Floodplain analysis will be conducted to determine if the interim action will alter the
upstream flood elevation of the Kewaunee River. A Joint State-Federal Application Form
for the Water Regulatory Permits and Approvals, will be completed and submitted to the
Wisconsin Department of Natural Resources (WDNR) for review and approval. STS will
conduct floodplain analysis and Application preparation.

STS Consultants Ltd.
Consulting Engineers

1035 Kepler Drive
Green Bay, Wisconsin 54311
414.468.1978/Fax 414.468.3312
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Anchor Berm Construction - The abandoned "Y" at the arsenic site will be excavated to
supply fill material for construction of the geotextile anchor berm. Excavated material
will be hauled and dumped adjacent to the railroad grade for construction of the berm.
Sections of the existing security fence will be removed to provide access for berm
construction. STS will provide design, project coordination, and field documentation
services.

Geotextile Cover - A geotextile cover will be anchored by the berm and will be placed
over the impacted marsh surface (approximately 159,000 ft*). Geotextile seams will be
sewn to create a continuous cover prior to wood chip placement. STS will provide
design, project coordination, and field documentation services.

Wood chip Cover - A wood chip cover will be placed over the geotextile cover. Wood

chips will be transported from the Fox Valley & Western Ltd. Prairie Avenue Railyard
via rail cars. Wood chips will be dumped onto the geotextile cover adjacent to the
railroad right-of-way. The wood chips will be pushed out over the geotextile cover to a
depth of 4 feet. STS will provide design, project coordination, and field documentation
services.

Security Fence - Upon completion of the geotextile/wood chip cover, dismantled sections
of the security fence will be reinstalled. In addition, 3,500 feet of 6-foot-high cyclone
fence will be installed to further restrict site access.

Monitoring - Monitoring will be conducted to determine long-term effects of the proposed
interim action. STS will install two monitoring points in the marsh within 100 feet of the
west bank of the river. Pore water samples will be collected from these monitoring
points. In addition, monitoring of arsenic concentrations within the river will be
conducted by sampling river water at the railroad bridge where sampling has previously
been conducted. Samples will be collected in April and October of each year and be
submitted to a certified analytical laboratory for arsenic analysis. Costs associated with
installation of monitoring points and monitoring for the first year have been included with
this proposal.

Prior to implementing the interim action, STS will use models to predict the fate of
arsenic within the wetland system. Specific procedures for modeling will be developed
with WDNR input and will be discussed in more detail in a subsequent work plan
submittal. In general, models to be used will consist of the following:
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Flow Columns - Flow columns will be assembled and packed with marsh

sediments. Hydraulic flow through the columns will simulate flow through the
marsh system under different loading rates. Movement of arsenic through the
columns will be used to predict migration and potential loading rates into the
Kewaunee River.

Analytical Models - Analytical models will be used to describe arsenic migration

in the marsh system. Modeling may provide additional insight into the effect a
remedial action may have on controlling arsenic impact.

Additional information on wetland hydrology will be acquired to conduct
migration modeling. STS will install three temporary monitoring points to
document water levels in the marsh. Water levels in these monitoring points and
the level of the Kewaunee River will be collected. Costs associated with
installation of the monitoring points and collection of two sets of water level data
are included in this proposal.

Costs for STS’ Services

The cost for STS’ services described above is estimated to total $110,000 to $145,000. The cost
breaks down as follows:

SERVICE ESTIMATED COST
Project Management/Design/Report Preparation: $ 24,000 - $ 34,000
(Includes 200 hours Technical Project Staff and
80 hours Associate time)
Field Documentation: $ 24,000 - $ 34,000
(Includes 400 hours Senior Technician and
40 hours Technical Project Staff time)
Model Analysis: $ 50,000 - $ 60,000
Floodplain Analysis/Permit Application: $ 10,000 - $ 15,000
(Permit preparation and response to WDNR comments)
1** Year Monitoring $ 2,000

Total: $110,000 - $ 145,000
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This estimate includes anticipated STS costs only. Total proposed interim action costs have been
estimated to be $470,000 to $511,000. A partial description of estimated costs required to
implement the interim action were included in the Work Plan for Interim Action dated July 26,
1995. Costs associated with modeling, floodplain analysis/permit application, and monitoring
were not included in the Work Plan.

STS proposes to complete the scope of work on a time-and-materials basis in accordance with
the attached Fee Schedule. We estimate that STS’ services will be approximately $110,000 to
$145,000. Actual fees will be determined on a unit-rate basis in accordance with the attached
Fee Schedule. The total fee for our services will be determined by extending the actual number
of units required at the appropriate unit rates.

We have attached to this proposal our Fee Schedule and General Conditions of Service, which
are expressly incorporated into, and are an integral part of our contract for professional services.
Please indicate your acceptance of this proposal by having an authorized representative of your
firm execute the complete unbound copy and return it to our Green Bay office. If we are given
verbal or written notification to proceed, without first receiving a signed copy of our proposal,
it will be mutually understood that both of us will, nonetheless, be contractually bound by the
proposal, even in the absence of written acceptance by you. In any event, a signed copy of this
proposal or purchase order referencing this proposal will need to be returned to STS before a
written report can be submitted.

Your acceptance of our proposal confirms that the terms and conditions are understood, including
payment to STS Consultants, Ltd., upon receipt of the invoice, unless specifically arranged
otherwise in writing. Of course, should you wish to discuss the terms, conditions, and provisions
of our proposal, we would be pleased to do so at your earliest convenience.
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We thank you for the opportunity to submit this proposal to you. If you have any questions,
please contact either Mike Berger or Mark Bergeon at (414) 468-1978.

Sincerely, Accepted by:
STS CONSULTANTS LTD. Firm:
W, p Signature:
Michael T. Berger Title:
Microbiologist
Date:

W/M © STS Consultants, Ltd., August 1995

Mark A. Bergeon, CP
Associate
MTB/hlw.wp

Enclosures:

Fee Schedule (GWC 95)
General Conditions of Service



FEE SCHEDULE . |

Charges for technical personnel will be made
for time spent in the field, in consultation, in
preparation of reports and invoices, in
administrating contracts and project
coordination, and in traveling.

*Overtime will be charged after 8 hours per
day; before 7:00 am and after 6:00 pm
Monday through Friday; or all day Saturday-
-technical rate x 1.25. Doubletime will be
charged on Sundays or Holidays--technical
rate x 2. Four hour minimum per day.

Expert Witness Testimony will be billed at the
rates shown here x 1.5.

The cost of equipment to complete the project
will be identified in our proposal.

Drill rig rates include two (2) persons.
Additional persons will be charged according
to the technical classifications.

Environmental Services -
Wisconsin Central Ltd. and
Fox Valley & Western Ltd.

Technical Classifications

St

b

Principal PerHour $ 110.00
Associate PerHour $ 100.00
Senior Consultant PerHour $ 95.00
Consultant PerHour $ 85.00
Technical Project Staff PerHour $ 72.00
Technical Staff PerHour $ 65.00
Technical Support Staff* PerHour $ 42.00
Senior Technician® PerHour $ 52.00
Technician* PerHour $ 4200
Technical Support Services
PID or FID Rental PerDay $ 75.00
CAD PerHour $ 10.00
Laboratory Services
Manager Per Hour 72.00
Supervisor PerHour $ 57.00
Technician PerHour $ 45.00
Subsurface Exploration
Drill Rig Mobilization (Local within 30 miles) PerTrip $ 250.00
(Out-of-Town) PerMileOneWay $  4.80
All-Terrain Rig Per Hour $ 175.00
Drill Rig - Class | PerHour $ 150.00
Drill Rig - Class Ii PerHour $ 145.00
Site Safety

Personnel Protection: Level C

Per Person PerDay $ 150.00

Personnel Protection: Level B

Upon Request

Expenses and Expendables

All Expenses to Complete the Project

Cost + 10%

Mileage Per Mile Car

Truck

$
$

0.26
0.45

All Expendables to Complete the Project

Cost + 10%

GreenBay 1/95-GWC



St

STS CONSULTANTS, LTD.
GENERAL CONDITIONS OF SERVICE

THESE GENERAL CONDITIONS OF SERVICE, INCLUDING ANY
SUPPLEMENTAL CONDITIONS OF SERVICE WHICH ARE OR MAY
BECOME APPLICABLE TO THE SERVICES DESCRIBED IN STS’
PROPOSAL, ARE INCORPORATED BY REFERENCE INTO THE FOREGOING
PROPOSAL AND SHALL ALSO BE INCORPORATED BY REFERENCE INTO
ANY AGREEMENT UNDER WHICH SERVICES ARE TO BE PERFORMED BY
STS FOR THE CLIENT. NO AGREEMENT OR UNDERSTANDING, ORAL
OR WRITTEN, WHICH IN ANY WAY MODIFIES OR WAIVES THESE
GENERAL CONDITIONS OF SERVICE SHALL BE BINDING ON STS
(WHETHER CONTAINED IN THE CLIENT’'S PURCHASE FORMS OR
OTHERWISE) UNLESS HEREAFTER MADE IN WRITING AND EXECUTED
BY STS’ AUTHORIZED REPRESENTATIVE.

SECTION 1:

SCOPE OF
Wonk

a. The scope of work and the time schedules
defined in the Proposal are based on the information
provided by the Client and shall be subject to the
provisions of this agreement. If this information is
incomplete or inaccurate, or if site conditions are
encountered which materially vary from those indi-
cated by the Client, or if the Client directs STS to
change the original scope of work established by the
Proposal, a written amendment to the Agreement
equitably adjusting the costs, performance time
and/or terms and conditions thereunder, shall be

executed by the Client and STS as soon as practica-
ble. STS, at its discretion, may suspend performance
of its services until such an Amendment has been
executed and, if suchan Amendmentis not agreed
to within a reasonable time, STS may terminate this
Agreement. In the event this Agreement is terminat-
ed pursuant to this Section, the Client shall pay STS
for all services performed prior to termination and
termination expenses as set forth in Section 15¢ of
these General Conditions of Service.

SECTION 2:
BILLINGS AND
PAYMENTS

a. Payments for services and reimbursable expenses
will be made on the basis set forth in the attached
proposal. STS shall periodically submit invoices for
services performed and expenses incurred and not
previously billed. Payment is due upon receipt. For
all amounts unpaid after 30 days from the invoice
date, as set forth on STS’ invoice form, the Client
agrees to pay a finance charge of one and one-half
percent (1-1/2%) per month, eighteen percent (18%)
annually. The fees described in this agreement may
be adjusted annually on the anniversary date of the
effective date of this agreement.

b. The Client shall provide STS with a clear written
statement within fifteen (15) days after receipt of the
invoice of any objections to the invoice or any por-
tion or element thereof. Failure to providesucha
written statement shall constitute a waiver of any
such objections and acceptance of the invoice as sub-
mitted.

c. The Client’s obligation to pay for the services
performed by STS under this Agreement shall not be
reduced or in any way impaired by or because of the
Client’s inability to obtain financing, zoning,
approval of governmental or regulatory agencies, or
any other cause, reason, or contingency. No deduc-
tion shall be made from any invoice on account of
penalty or liquidated damages nor will any other
sums be withheld or set off from payments to STS.
Client further agrees to pay STS any and all expenses
incurred in recovering any delinquent amounts due,
including, but not limited to reasonable attorney’s
fees, arbitration or other dispute resolution costs and
all court costs.

d. If any subpoena or court order is served upon
STS and/or any of its staff, subconsultants or sub-
contractors requiring presentation of documents or
the appearance of STS' staff, subconsultants or sub-
contractors at a trial, deposition, or for other discov-



SECTION 2:
BILLINGS AND
PAYMENTS,
CONTINUED

ery purposes arising out of STS’ services performed
under this Agreement, Client will pay STS’ fees (if

any) applicable to STS’ compliance with the subpoe-
na or court order. Fees will be based on actual units
used at the standard rates in effect at time of service

upon STS of the subpoena or court order. Billings
shall include time and expenses incurred gathering,
organizing and duplicating documents, preparing to
give testimony, travel and testifying in deposition or
trial.

SECTION 3:
RIGHT OF
ACCESS

a. Ifservices to be provided under this Agreement
require the agents, employees, or contractors of STS
to enter onto the Project site, Client shall provide
right-of-access to the site to STS, its employees,
agents and contractors, to conduct the planned field
observations or services.

b. If the scope of services includes, or is amended to
include, the performance of exploratory borings or
test pit excavations, Client will furnish to STS all dia-
grams, and other information in its possession or
reasonably attainable by Client indicating the loca-
tion and boundaries of the site and subsurface struc-
tures (pipes, tanks, cables, sewers, other utilities,
etc.) in such detail as to permit identifying, in the
field, boring/ test pit locations which will avoid
interferences with any subsurface structures. Client
shall indemnify and hold STS harmless from liabili-

ty on account of damages to subsurface structures or
injury or loss arising from damage to subsurface
structures, the locations of which are not indicated or
are incorrectly indicated by the information provid-
ed by the Client.

c. STSreserves the right to deviate a reasonable dis-
tance from prescribed or selected exploratory boring
or test pit locations.

d. STS shall take reasonable precautions to mini-
mize damage to the site due to its operations, but
STS has not included in its fee, and is not responsible
for, the cost of restoration for any damage resulting
from its operations. At the Client’s requestand for
additional fee, STS will, to the extent reasonably
practicable, restore the site to conditions substantial-
ly similar to those existing prior to STS’ operations.

SECTION 4:
SAFETY

a. Itis understood and agreed that, with respect to
Project site health and safety, STS is responsible sole-
ly for the safe performance by its field personnel of
theiractivities in performance of the required ser-
vices. It is expressly agreed that STS’ professional
services hereunder do not involve any responsibility
for the protection and safety of persons on and about
the Project nor is STS to review the adequacy of job
safety on the Project. It is further understood and
agreed, and not in limitation of the foregoing, that
STS shall not be in charge of, and shall have no con-
trol or responsibility over any aspect of the erection,
construction or use of any scaffolds, hoists, cranes,
stays, ladders, supports or other similar mechanical
contrivances or safety devices as defined and inter-
preted under any structural work act or other
statute, regulation or ordinance relating in any way
to Projectsafety.

b. Unless otherwise specifically provided in this
Agreement, Client shall provide, at its expense,
facilities and labor necessary to afford STS field per-
sonnel access to sampling, testing, or observation
locations in conformance with federal, state, and
local laws, ordinances and regulations specifically,
including, but not limited to regulations set forth in
OSHA 29 CFR 1926.

c. If, in STS opinion, its field personnel are unable
to access required locations and perform the

required services in conformance with Federal, state,
and local laws, ordinances and regulations due to
Project site conditions or operations of other parties
present on the Project site, STS may, at its discretion,
suspend its services until such conditions or opera-
tions are brought into conformance with applicable
laws, ordinances and regulations. If, within a rea-
sonable time, operations or conditions are not in
conformance with applicable laws, ordinances, and
regulations, STS may, at its discretion, terminate this
Agreement. In the event that the Agreement is ter-
minated pursuant to this Section, the Client shall pay
STS for services and termination expenses as set
forth in Section 15 of this Agreement.

d. Currentregulations promulgated by the
Occupational Safety and Health Administration
(OSHA) require that a “competent person” conduct
inspections of excavations and review any support-
ing system if workers are to enter the excavations.
See OSHA 29 CFR Part 1926 (Subpart P). Under the
scope of work incorporated in this Agreement, STS
does not provide and has not assumed any duties of
inspection and/ or monitoring of excavations
required of the “competent person” under OSHA 29
CFR Part 1926 (SubpartP). STS has neither been
assigned nor assumed the authority required of the
“competent person” under OSHA 29 CFR Part 1926
(Subpart P).



SECTION 5:
SAMPLES

a. Unless otherwise specifically provided in this
Agreement or amendments thereto, STS reserves the
right to discard samples immediately after testing.

Upon request, the samples will be shipped, (ship-
ping charges collected) or stored at the rate indicated
in the fee schedule attached.

SECTION 6:
REPORTS AND
OWNERSHIP OF
DOCUMENTS

a. STS shall furnish up to six (6) copies of each
report to Client. Additional copies shall be fur-
nished at the rates specified in the fee schedule.
With the exception of STS reports to Client, all docu-
ments, including original boring logs, field data,
field notes, laboratory test data, calculations and

estimates are and remain the property of STS. Client
agrees that all reports and other work product fur-
nished to the Client not paid for in full will be
returned upon demand and will not be used for any
purpose, including, but not limited to design, con-
struction, permits or licensing. —

SECTION 7:
STANDARD OF
CARE

a. STS represents that it will perform its services
under this Agreement in conformance with the care
and skill ordinarily exercised by reputable members
of the professional engineering community practic-
ing under similar conditions at the same time in the
same or similar locality.

b. NO OTHER WARRANTY OF ANY KIND,
EXPRESSED OR IMPLIED, AT COMMON LAW
ORCREATED BY STATUTE, IS EXTENDED,
MADE, OR INTENDED BY THE RENDITION OF
CONSULTING SERVICES OR BY FURNISHING
ORAL OR WRITTEN REPORTS OF THE FINDINGS
MADE.

¢. Any exploration, testing, surveys and analysis
associated with the work will be performed by STS

for the Client's sole use to fulfill the purpose of this
Agreement and STS is not responsible for interpreta-
tion by others of the information developed. The
Client recognizes that subsurface conditions beneath
the Project site may vary from those encountered in
borings, surveys or explorations and the information
and recommendations developed by STS are based
solely on the information available.

d. STS is not responsible for supervising, directing,
controlling or otherwise being in charge of the con-
struction activities at the Project site; or supervising,
directing, controlling or otherwise being in charge of
the actual work of the contractor, its subcontractors,
or other materialmen or service providers not
engaged by STS.

SECTION 8:
HAazaRDOUS
SUBSTANCES

a. Upon entering into this Agreement, the Client
shall notify STS of all such hazardous substances
which it knows or which it reasonably suspects are
or may be present at or contiguous to the Project site
or which may otherwise affect the services to be pro-
vided. Thereafter, such notification to STS shall be
required as soon as practicable after the Client dis-
covers either the presence of hazardous substances
which were not previously disclosed, increased con-
centrations of previously disclosed hazardous sub-
stances, or facts or information which cause the
Client to reasonably suspect the presence of any
such hazardous substances. Hazardous substances
shall include, but not be limited to, any substance
which poses or may pose a present or potential haz-
ard to human health or the environment whether
contained in a product, material, by-product, waste
or sample and whether it exists in a solid, liquid,
semi-solid or gaseous form.

b. If all or any part of the scope of work is to be per-
formed in the general vicinity of a facility or inan
area where asbestos, dust, fumes, gas, noise, vibra-
tions or other particulate or nonparticulate matter is
in the atmosphere where it raises a potential health

hazard or nuisance to those working in the area,
Client shall immediately notify STS of such condi-
tions, potential health hazard or nuisance which it
knows or reasonably suspects exists and thereafter
STS is authorized by the Client to take all reasonable
measures STS deems necessary to protect its
employees against such possible health hazards or
nuisance. The reasonable direct cost of such mea-
sures shall be borne by the Client.

c. Following any disclosure as set forth in the pre-
ceding paragraphs, or if any hazardous substances
or conditions are discovered or reasonably suspected
by STS after its services are undertaken, STS may, at
its discretion, suspend its services until reasonable
measures have been taken at the Client’s expense to
protect STS’ employees from such hazardous sub-
stances or conditions. Whether or not STS suspends
its services in whole or in part, the Client and STS
agree that the scope of services, terms, and condi-
tions, schedule and the estimated fee or budget shall
be adjusted in accordance with the disclosed infor-
mation or condition, or STS may, at its discretion,
terminate the Agreement. In the event that this
Agreement is terminated pursuant to this Section,



SECTION 8:
HazarDoOUS
SUBSTANCES,
CONTINUED

the Client shall pay STS for all services rendered
prior to termination and all termination expenses as
set forth in Section15 of these General Conditions of
Service.

d. In the event that services under this Agreement
may involve or relate to hazardous substances, or
constituents, including hazardous waste (as defined
by federal, state or local statutes, regulations or ordi-
nances), whether or not involvement or relationship
was contemplated at the time this Agreement was
made or when services by STS began under this
Agreement, the following conditions shall also be
incorporated into the Agreement and be made
applicable thereto:

d.1. Inthe event that samples collected by or
received by STS on behalf of the Client contain haz-
ardous substances or constituents, including haz-
ardous waste, STS will, after completion of testing
and, at Client’s expense, (1) return such samples to
Client, or (2) upon written request and using a mani-

fest signed by the Client as generator, release such
samples to a carrier selected by the Client to be
transported to a location selected by the Client for
final disposal. The Client agrees to pay all costs
associated with the storage, transport, and disposal
of samples. The Client recognizes and agrees that
STS is acting as a bailee and at no time assumes title
to said samples or substances.

d.2. Alllaboratory and field equipment contami-
nated in performing services under this Agreement
which cannot be reasonably decontaminated shall
become the property and responsibility of the Client.
All such equipment shall be delivered to the Client
or disposed of in a manner similar to that indicated
for hazardous samples above. The Client agrees to
pay the fair market value of any such equipment
which cannot reasonably be decontaminated and all
other costs associated with the storage, transport
and disposal of such equipment.

SECTION 9:
CONSTRUCTION
MONITORING
SERVICES

a. “Construction Monitoring Services” is defined as
services, furnished by STS to the Client, which are
performed for the purpose of evaluating and/or
documenting general conformance of construction
operations or completed work with Project specifica-
tions, plans, and/or specific reports of the Project.
Such services may include taking of tests or collect-
ing samples of natural or manmade materials at var-
ious locations on a project site, and making visual
observations related to earthwork, foundations,
and/or materials. If the services to be provided by
STS under this agreement include or are amended to
include Construction Monitoring Services, the provi-
sions of this Section 9 shall be an integral part of this
agreement and applicable thereto.

b. The presence of STS field personnel will be for
the purpose of providing the client with a profes-
sional service based on observations and testing of
the work which is performed by contractors, subcon-
tractors, or other materialmen or service providers.
Such services will only be those specifically request-
ed by the Client and agreed to by STS. Discrepan-
cies between construction operations or completed
work and project requirements which are noted by
STS field personnel will be referred to the Client, or
the Client's representative, as designated prior to
STS' involvement in the project.

c. Itis understood and agreed by the Client that the
observation and testing of natural and/or man made
materials by STS in no way implies a guarantee or
warranty of the work of the contractors, subcontrac-
tors, or other materialmen or service providers, and
the services rendered by STS will in no way excuse
such contractors, subcontractors or other material-

men or service providers from liability in the event
of subsequently discovered defects, omissions,
errors or other deficiencies in their work. The pres-
ence or absence of STS on the Project site will not
affect any obligation of any contractor, subcontractor
or other materialman or service provider to perform
in accordance with the specifications and plans of
the Project. The Client further understands that STS
is nota quality assurance representative for any con-
tractor, subcontractor or other materialman or ser-
vice provider on the Project.

d. The Client agrees to supply STS with specifica-
tions, plans and other necessary material for the
Project pertinent to providing its services.

@. Due to the nature of its services, observing and
field testing the work of contractors, subcontractors
or materialmen or service providers on the Project,
STS cannot always be responsible for the schedule or
length of time its field personnel remain on the
Project site. The time STS’ field personnel spend on
the Project site is dependent upon the schedule of
the contractors, subcontractors or materialmen or
service providers whose work they are observing
and/or testing. STS shall make reasonable effort to
utilize its time on the Project site judiciously, but the
Client understands and agrees that any delays, can-
cellations, rescheduling, overtime or other construc-
tion activities that may alter the anticipated number
of hours and the anticipated costs of STS on the
Project site and that are beyond the control of STS
field personnel are legitimate and chargeable time
and will be invoiced at the rates designated in the
attached fee schedules.



SECTION 9:
CONSTRUCTION
MONITORING
SERVICES,
CONTINUED

f. Part-time work is defined as Construction
Monitoring Services provided by STS where its field
personnel are on the Project less than five (5) work-
ing days per week or less than forty (40) hours per
week, or both. Itis agreed that the Client will fur-
nish STS with a minimum of one working day’s
notice, or twenty-four (24) hours notice, whichever is
greater, on any part-time work of STS if field person-
nel are requested. STS shall make reasonable effort
to provide field personnel on all projects, but re-
serves the right to schedule its field personnel as it
deems appropriate, including the scheduling of dif-
ferent field personnel from day to day on any given
part-time project of STS. The Clientagrees to inform
STS of the anticipated services required by STS field
personnel on any day, including but not restricted to
the kind and number of tests to be required and the
anticipated amount of time the field personnel will
be required on the Projectsite.

g. The Client agrees that STS shall charge a mini-
mum of four (4) hours for any part-time
Construction Monitoring Services, regardless of the
actual number of hours utilized. All field personnel
charges will be made on a portal-to-portal basis.
Mileage to and from the Project site will be billed at
the rate designated in the attached fee schedules as
will any office engineering time needed to review,
evaluate or analyze the field data. All calls made by
the Client or the Client’s representative to cancel
requested part-time STS field personnel must be
received by STS in time for STS to notify field per-
sonnel before they leave for the Project site. STS will
make reasonable effort to contact its field personnel
as quickly as possible, but reserves the right to bill
the Client the four-hour minimum charge in the
event STS received a cancellation call too late for it to
intercept the field personnel enroute to the Project
site.

SECTION 10:
OPINIONS OF
CosrT

a. STS’ opinions of probable total Project costs and
Project construction costs, if any, provided as part of
the services under this Agreementare made on the
basis of STS’ knowledge, experience and qualifica-
tions and represent STS’ judgment as an experienced
and qualified professional engineer, familiar with

the construction industry; but STS cannot and does
not guarantee that proposals, bids or actual total
Project costs or Project construction costs will not
vary from opinions of probable cost provided by
STS.

SECTION 11:
SHorP DRAWINGS

a. Inthe event that the scope of services includes
review and approval of Shop Drawings or other data
which contractor(s) are required to submit, STS’
review and approval will be only for conformance
with the design concept of the Project and for com-
pliance with the information given in the Project
plans and specifications and shall not extend to
means, methods, techniques, sequences or proce-
dures of construction, or to safety precautions or
programs incident thereto.

b. STS' review and approval of Shop Drawings or
other data shall not relieve the contractor(s) from
responsibility for any variation from the require-
ments of the plans and specifications unless the con-

tractor(s) has, in writing, called STS’ attention to
each such variation at the time of submission and
STS has given written approval of each such varia-
tion by a specific written notation incorporated into
oraccompanying the Shop Drawing or other data.
Approval by STS will not relieve the contractor(s)
from responsibility for errors or omissions in the
Shop Drawings or other data.

¢. STS will accept Shop Drawings or other data
submittals only from the contractor(s) required by
the Project contract documents to furnish the Shop
Drawings or data. STS will reasonably promptly
review and approve, or take other appropriate
action in regard to, Shop Drawings or data properly
submitted to STS.



SECTION 12:
ALLOCATION
oF RiIskK

a. ITIS AGREED THAT THE CLIENT'S MAXI-
MUM RECOVERY AGAINST STS FOR THE PRO-
FESSIONAL SERVICES PERFORMED UNDER THIS
AGREEMENT, WHETHER IN CONTRACT, TORT
OR OTHERWISE, IS $50,000 OR THE AMOUNT OF
STS’ FEE, WHICHEVER IS GREATER. ITIS
EXPRESSLY AGREED THAT THE CLIENT'S SOLE
AND EXCLUSIVE REMEDY AGAINST STS FOR
PROFESSIONAL SERVICES PERFORMED UNDER
THIS AGREEMENT, WHETHER BASED IN CON-
TRACT, TORT OR OTHERWISE, IS THE AWARD
OF DAMAGES NOT TO EXCEED THE STIPULAT-
ED $50,000 FIGURE, OR THE AMOUNT OF STS
FEE, WHICHEVER IS GREATER. IN NO EVENT
SHALL STS BE LIABLE, WHETHER IN CON-
TRACT, TORT OR OTHERWISE, FOR CLIENT’S
LOSS OF PROFITS, DELAY DAMAGES, OR FOR
ANY SPECIAL, INCIDENTAL, OR CONSEQUEN-
TIAL LOSS OR DAMAGE OF ANY NATURE ARIS-
ING AT ANYTIME OR FROM ANY CAUSE
WHATSOEVER.

b. Documents, including but not limited to, techni-
cal reports, original boring logs, field data, field
notes, laboratory test data, calculations and esti-
mates furnished to the Client or its agents pursuant
to this Agreement are not intended or represented to
be suitable for reuse by the Client or others on exten-
sions of the Project or on any other project. Any
reuse without STS" written consent will be at Client’s
sole risk and without liability or legal exposure to
STS or to STS’ contractor(s) and Client shallindem-
nify and hold harmless STS and STS’ contractor(s)
from all claims, damages, losses and expenses
including attorney’s fees arising out of or resulting
therefrom.

¢. Under no circumstances shall STS be liable for
extra work or other consequences due to changed
conditions or for costs related to failure of the con-
struction contractor or materialmen or service
providers to install work in accordance with the
plans and specifications.

d. Ifany claim, suit, or legal proceeding, including
but not limited to arbitration or meditation, (collec-
tively “claim”) arising out of the services under this
Agreement is asserted against STS by a person or
entity who is not a party to this Agreement, Client
agrees, at its sole cost and expense, to defend STS
from and against any such claim, suit or legal pro-
ceeding. The Client’s obligation hereunder includes,
but is not limited to, the payment of attorney’s fees,
court costs, and expert and consulting expenses
required for the proper and vigorous defense of STS.

d.1. Innoeventshall continuation of Client’s
obligation to defend STS, as stated above, be condi-
tional upon STS’ contributing any sums of money
toward settlement of any claim. In the event STS is
held liable for a greater than pro rata share of any
common liability for damage or injury to person(s)
or property by operation of law, Client agrees to
indemnify STS for those damages awarded in excess
of its pro rata share.

d.2. In the event it is adjudicated that the event
and/or damages giving rise to the claim were
caused in whole or in part by the negligence of STS,
Client’s obligation to indemnify STS for costs of
defense shall be reduced by an amount proportion-
ately equal to the share of damages attributable to
STS' negligence. STS shall reimburse Client for such
proportionate defense costs incurred by client in
defending STSas required by this paragraph 12.d.

e. Notwithstanding any other provision of this
Agreement, it is further agreed that to the fullest
extent permitted by law the Client shall indemnify
and hold harmless STS and its employees, agents,
contractors and consultants from and againstall
claims, damages, losses and expenses, direct and
indirect, or consequential damages, including but
not limited to attorneys’ fees and all Court, arbitra-
tion or other dispute resolution costs, arising out of,
resulting from, or related to the presence and/or
involvement of hazardous substances or con-
stituents, including hazardous waste, at or contigu-
ous to the Project site or contained in samples col-
lected by or received by STS from the Project site.
The indemnification set forth in this paragraph 12.e.
extends to claims against STS which arise out of, are
related to, or are based upon, the dispersal, dis-
charge, escape, release, spillage or saturation of
smoke, vapors, soot, fumes, acids, alkalis, toxic
chemicals, liquids, gases or any other material, irri-
tant, contaminant or pollution in or into the atmos-
phere, or on, onto, upon, in or into the surface or
subsurface (a) soil, (b) water or watercourses, (¢)
objects, or (d) any tangible or intangible matter,
whether such event or circumstances is sudden or
not. Nothing in this Paragraph 12.e. is intended to
indemnify, or shall be construed as indemnifying,
STS with respect to claims, losses, expenses or dam-
ages to the extent caused by STS’ own negligent acts
or omissions.
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SECTION 13:
LiaBiLITY
INSURANCE

a. STSrepresents thatitand its agents, and consul-
tants employed by it, is and are protected by
Worker's Compensation insurance and that STS has
coverage under liability insurance policies which
STS deems reasonable and adequate. Upon request,
STS shall furnish certificates of insurance to the
Client evidencing the risks insured against, and the
limits of liability thereunder. In the event the Client
requires specific inclusions of coverage in addition
to that obtained by STS, or increased limits of liabili-

ty in STS’ liability policies, the cost of such inclusions
or increased limits shall be borne by the Client. Except
as otherwise provided in Section 12 the Client agrees to
limit the liability of STS to the limits of STS’ insurance.
STS shall not be responsible for claims, damages, losses
and expenses arising out of or resulting from acts
and/or omissions of the Client, its employees, agents,
staff, consultants, contractors or subcontractors
employed by it or by any other entity.

SECTION 14:
DISPUTE
RESOLUTION

a. Allclaims, disputes, controversies or matters in
question arising out of, or relating to this Agreement
or any breach thereof, including but not limited to
disputes arising out of alleged design defects,
breaches of contract, errors, omissions, or acts of
professional negligence, (collectively “disputes”)
shall be submitted to mediation before and as a con-
dition precedent to any other remedy. Upon written
request by either party to this Agreement for media-
tion of any dispute, Client and STS shall select by
mutual agreement a neutral mediator. Such selec-
tion shall be made within ten (10) calendar days of
the date of receipt by the other party of the written
request for mediation. In the event of failure to
reachsuch agreement or in any instance when the
selected mediator is unable or unwilling to serve and
a replacement mediator cannot be agreed upon by
Client and STS within ten (10) calendar days, a
mediator shall be chosen as specified in the
Construction Industry Mediation Rules of the
American Arbitration Association then in effect.

b. Ifadispute cannot be settled through mediation
as set forth above, then such dispute shall be decid-
ed by arbitration in accordance with the
Construction Industry Arbitration Rules of the
American Arbitration Association then in effect.

Demand for arbitration shall be made by either party
within ten (10) calendar days following termination
of mediation. The date of termination of mediation
shall be the date of written notice of closing of medi-
ation proceedings issued by the mediator to each of
the parties. Demand for arbitration shall be made by
filing notice of demand, in writing, with the other
party and the American Arbitration Association.

The award rendered, if any, by the arbitrator(s) shall
be final and binding on both parties and judgment
may be entered upon it in accordance with applica-
ble law in any court having jurisdiction.

¢. Notwithstanding any other provisions of this
Section 14, in no event shall a demand for mediation
be made more than two (2) years from the date the
party making demand knew or should have known
of the dispute or six (6) years from the date of sub-
stantial completion of STS’ participationin the
Project, whichever date shall occur earlier.

d. All mediation or arbitration shall take place in
Chicago, Illinois unless Clientand STS agree other-
wise. The fees of the mediator or arbitrator(s) and
the costs of transcription and other costs incurred by
the mediator or arbitrator(s) shall be apportioned
equally between the parties.

SECTION 15:
TERMINATION

a. This Agreement may be terminated by either
party upon at least seven (7) days written notice in
the event of substantial failure by the other party to
perform in accordance with the terms hereof
through no fault of the terminating party. Such ter-
mination shall not be effective if that substantial fail-
ure has been remedied before expiration of the peri-
od specified in the written notice. The only excep-
tions to this seven-day written notice condition are
STS' rights to terminate this Agreement as set forth
in Sections 1, 4 and 8 of the Agreement.

b. Inaddition, STS may terminate this Agreement
if the Client suspends STS' services for more than
sixty (60) consecutive days through no fault of STS.

)

c. If this Agreement is terminated, STS shall be
paid for services performed prior to the termination
date set forth in the notice plus termination expens-
es. Termination expenses shall include personnel
and equipment rescheduling and re-assignment
adjustments and all other related costs incurred
directly attributable to termination.



SECTION 16:
EMPLOYMENT

a. Client agrees that, prior to the completion of

STS' services on the Project, Client and its officers,
agents or employees shall neither (1) offer employ-
ment to STS” employees, (2) advise STS” employees

of employment opportunities with Client, Client’s
parent or affiliate organization(s), if any, nor (3)
inquire into employment satisfaction of STS’
employees.

SECTION 17:
INDEPENDENT
CONTRACTOR

a. The relationship between the Client and STS cre-
ated under this Agreement is that of principal and
independent contractor. Neither the terms of this
Agreement nor the performance thereof is intended
to directly or indirectly benefit any person or entity

not a party hereto and no such person or entity is
intended to be or shall be construed as being, a
third-party beneficiary of this Agreement unless
specified by name herein or in an Amendment here-
to, executed by STS' authorized representative.

SECTION 18:
SEVERABILITY

a. Inthe event that any provision herein shall be
deemed invalid or unenforceable, the other provi-

sions hereof shall remain in full force and effect, and
binding upon the parties hereto.

SECTION 19:
SECTION
HEADINGS

a. The heading or title of a section is provided for
convenience and information and shall not serve to
alter or affect the provisions included herein.

SECTION 20:
SURVIVAL

a. Allobligations arising prior to the termination of
this Agreement and all provisions of this Agreement
allocating responsibility or liability between the

Client and STS shall survive the completion of ser-
vices and the termination of this Agreement.

SECTION 21:
ASSIGNS

a. Neither the Client nor STS may delegate, assign,
sublet or transfer its duties, responsibilities or inter-

ests in this Agreement without the written consent
of the other party.

SECTION 22:

CHOICE OF Law

a. This Agreement shall be governed by the law of
the State of Illinois.

SECTION 23:
WRITTEN
NoTICE

a. Written notice shall be deemed to have been
duly served if delivered in person to the individual
or a member of the firm or entity or to an officer of
the corporation for which it was intended, or if

delivered at or sent by registered or certified mail to
thelastbusiness address known to the party giving
notice.
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