
APR 1 3 1988
STATE OF WISCONSIN Curtis - SDss.
COUNTY OF DANE

being first duly sworn on oath, deposes

6th April 88that on the day of . 19 , said person

Proposed Special Ordermailed a copy of

,xJ9 to the following person at the

Mr. John DeBeck

Refuse Hideaway Landfill

4808 Highway 12

Middleton, WI 53562

Subscribed and sworn to before me
this day of , 1988 .6th April

) 
) 
)

AFFIDAVIT OF MAILING
EE# 1505

Marty Rijg^quist^X^

Office of Environmental Enforcement

Marty Ringquist  I 
and says that said person is employed as a secretary in the Office of 
Environmental Enforcement, Division of Enforcement, State of Wisconsin 
Department of Natural Resources;

that said mailing was accomplished by properly enclosing the aforesaid copy 
addressed as stated above in a certified, postpaid, securely enclosed 
envelope, return receipt number P611 579 325 , and causing it to
be deposited for mailing in the United States mail in the City of Madison, 
Dane County, Wisconsin.

dated April 6, 1988 
address listed;

Notary Pu^c, State of Wisconsin
Nancy Diebold
My coramission expires July 21, 1991



~E OF

File Ref:
Date:

To: 

From:

Subject:

attention to this matter.Thank you for your prompt

LAB
Enclosure

 

AD-75

. ! 
-----,.p"n; r,

 i
; MAKSONAniFFA J

In order to enable us 
make a timely response, we

£S2FaHLS“£vS“j s^ss’sys., 
this claim.

to complete our investigationand 
would appreciate receiving this

information within two weeks.

~“gas-g;asg:K.a;”g=:;,-g£s.as,-s

'Adffli-niet-r-a'feive-^As^-ist-an t
Department of Natural Resources

June 20, 1988

OiJlliv

Linda A. Bredeson .
Paralegal
Department of Justice
(608) 266-7344
Notice of Claim of Albert and Carolyn Stoppleworth
Date of Knowledge of Alleged Damage: March 10, 1988



JUN 1 7 1S88

TO:

(Certified Mail/Return Receipt Requested)

and("Mr.Stoppleworth Mrs.CarolynandAlbert
14,adult residents residing at 7750 Hwy.Stoppleworth") are

Stoppleworth, byWisconsin, 53562. Mr.Middleton,
One S. PinckneyBest and Friedrich,
and Richard J.Wisconsin, 53703,SuiteStreet,

Wisconsin, 53703,Madison,Wilson Street,306Callaway, E.
of Injury Pursuant to Section 893.82(4),hereby file a Notice

Wisconsin Statutes.
1988 thatand Mrs. Stoppleworth learned on March 10,Mr.

their residence is contaminated
limited tobut notincluding.chemicalshazardouswith

trans-1,2-dichloroethylene,trichloroethane,dichloroethane,
chloride.vinylandtrichloroethylenetetrachloroethylene,

and Mrs. Stoppleworth learned of the contamination uponMr.
Ltd.Ventures,Creative Resourcefromletterreceipt of a

which stated that the results of sampling done by R.M.T., Inc.

indicated the presence of such contaminants.

!

NOTICE OF INJURY PURSUANT TO 
SECTION 893.82, WISCONSIN STATUTES

Attorney General Donald J. Hanaway 
114 E. State Capitol
Madison, WI 53702

their attorneys, Michael,

the well providing water to

and Mrs.

900, Madison,



believed to have been caused by aThe
County,Middleton, Daneofin thelocated Townlandfill
("RefuseHideaway, Inc.Refuseoperated byWisconsin and
and Mrs.of the contamination. Mr.Hideaway"). As
butincluding. notinjuriessustainedhaveStoppleworth

alternative source of waterlimited to their need to find an
fear of long-term carcinogenic risk, increasedfor their home.

but notvariety of illnesses including.
limited to cancer, genetic damage and neurological impairment.

Hundredall to their damage in the
indamagesother($1,500,000.00) andDollarsThousand

accordance with law.
thebelieve thatfurtherStoppleworthand Mrs.Mr.
ofWisconsin Departmenttheofemployeestheofactions

Natural Resources ("DNR"), including but not limited to Lester
Robert Behrens, Anthony Earl, RobertVoight, C.D. Besadny,P.

Ehly, Floyd StautzJohn Reinhardt, Gary Burdick, A.E.Glebs,
Nichols, contributed to and caused the injuriesand David G.

In 1974, the DNR granteddescribed above.
This was done despite DNR's knowledge thatHideaway landfill.

not properly designed tolandfillHideawayRefuse wasthe
materials contemplated to be placed therein. DNRhandle the

regulations toandlawStatepursuant tofailedfurther
Such

an
by Mr. and Mrs. Stoppleworth.

2DC50/149

adequately investigate the operation prior to licensing.
investigation could have prevented the injuries sustained

a permit to Refuse

a result

sum of One Million Five

susceptibility to a

contamination is



■»-

of theirStoppleworth hereby give noticeand Mrs.Mr.
of Wisconsinabove-named Statetheresult ofinjuries as a

acts growing out ofDepartment of Natural Resources employees'

1988.Dated this 
S.C.

S.C.CALLAWAY, DUNN & MEEKER,

3DC50/149

Arvid A’. Sather

Richard J. C^laway I

Attorneys for Albert
& Carolyn Stoppleworth 

900 First Wisconsin Plaza 
One S. Pinckney Street 
P.O. Box 1806 
Madison, WI 53701-1806

MICHAEL, BEST & FRIEDRICH,

and committed in the course of their duties.
day of June,



P b70 747 554

I

CERTIFIED

MAIL

Callaway, Dunn & Meeker s.c. 
J. CALLAWAY BUILDING 

306 EAST WILSON STREET 
MADISON, WISCONSIN 53703

RETURN RECEIPT 
REQUESTED

5;

Attorney General Donald J. Hajiaway 
114 E. State Capitol
Madison, WI 53702

V-
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STATE OF WISCONSIN

PETITION FOR REVIEW
V.

Case NO. 

OCT 61988

& Kuelthau, S.C., ty David W. Neeb, hereby petition this Court for review of the

Decision of the Wisconsin Department of Natural Resources (WDNR) dated September 6,

Petitioner Refuse Hideaway, Inc. is a Wisconsin corporation which owns1.

2. Petitioner John W. DeBeck resides at 2114 Sunnyside Crescent, City of

Madison, Dane County, and is the President and a shareholder of Refuse Hideaway, Inc.

3. The Wisconsin Department of Natural Resources is an agency of the State

of Wisconsin within the meaning of 5 227.01(1), Wis. Stats., and has responsibility for

the licensing and regulation of solid waste disposal facilities such as Refuse Hideaway

Landfill pursuant to authority granted by applicable Wisconsin statutes.

4. Prior to April 7, 1987, Refuse Hideaway, Inc. submitted to WDNR a proposed

Closure Plan for review and approval by the WDNR. On April 7, 1987, the WDNR issued

1988, entitled "Conditional Closure Plan Approval Modification for the Refuse Hideaway 

. Landfill (# 1953)", a copy of which is attached hereto as Exhibit A.

and operated a nonhazardous solid waste disposal facility known as Refuse Hideaway 

Landfill and located in the Town of Middleton, Dane County, Wisconsin.

REFUSE HIDEAWAY, INC. and 
JOHN W. DeBECK,

----------------------------------------------------------------- BUREAU OE

Petitioners Refuse Hideaway, Inc. and John W. DeBeck, by their attorneys, Davis

i kf; 14

I - 'f
NOV 2 I£23 5 is

c
//r

■

•u

7; DA N E" CO u N f Y

a "Closure Plan Approval." A copy of the approval is attached as Exhibit B.

Petitioners, State of Wisconsin

copy of the onfilnatSiwwo^
WI SCON SIN DEP A RTM EN'BnC^I'^of'’
NATURAL RESOURCES,

Respondent. by OepulV Ctertt

b‘
CIRCUIT COURT



t

5.

to enter a consent order with the WDNR which, among other things, provided for the

the environmental damage which may have been caused by the landfill. In the Consent

grades, revised surface water drainage system, revised final

documentation of a source for clay to be used in the final A copy of thatcover.

Consent Order SOD-88-02A is attached as Exhibit C.

6. The proposed closure plan modification was submitted to the WDNR on

The proposed closure plan

modification did not in any way deal with gas extraction.

7. Paragraph 3 of the Consent Order SOD-88-02A required that: "John DeBeck

and Refuse Hideaway, Inc., shall, by no later than July 1, 1988, submit a plan to the

Department for approval to effectively monitor or prevent the migration of explosive

gases generated by the landfill and to efficiently collect and combust hazardous air

contaminants." Such a report was submitted by John DeBeck and Refuse Hideaway, Inc.

on July 1, 1988.

8. On September 6, 1988, in response to Refuse Hideaway, Inc.’s proposed

closure plan modification of June 1, 1988, the WDNR issued a "Conditional Closure Plan

(hereinafter

conditions upon the WDNR's April 7, 1987 Closure Plan Approval, those conditions

relating to installation of gas monitoring probes and a gas extraction system.

- 2 -

"September 6 Modification"), a copy of which is attached as Exhibit A, which made 

certain findings of fact and conclusions of law and which purported to impose additional

Order Petitioners also agreed to submit a proposed closure plan modification to contain 

revisions of the original closure plan on the subjects of topographic plans, revised final

On May 2, 1988, as a result of contamination found in private water supply 

wells near the Refuse Hideaway Landfill, Refuse Hideaway, Inc. and John DeBeck agreed

behalf of Petitioner Refuse Hideaway, Inc. on June 1, 1988 as required and, pursuant 

to the request of the WDNR, was amended on June 8, 1988.

cover design and

Approval Modification For The Refuse Hideaway Landfill (# 1953)"

early closure of Refuse Hideaway LandfiU and prescribed steps to be taken to assess



9.

10.

11.

A.

B.

C.

D.

- 3 -

Petitioner Refuse Hideaway, Inc. is an aggrieved party within the meaning 

of § 227.53, Stats., in that enforcement of the September 6 Modification will force it

The WDNR has no basis in fact for determining that a gas extraction 

system is required to protect human health and the environment.

Hideaway, Inc., the September 6 Modification seeks to obligate him to satisfy the 

conditions of the September 6 Modification individually, thereby exposing him to 

substantial personal liability for the lawful activities of a corporation.

discretion in that such order is not reasonably related to the purpose of the 

installation of such probes, i.e., to determine whether a gas extraction system 

is, in fact, required to protect human health and the environment.

WDNR's requirement for installation of gas monitoring probes by

October 31, 1988 is outside the WDNR’s discretion and is an abuse of that

As grounds for review within the meaning of § 227.57, Petitioners allege 

as follows: .

WDNR has erroneously interpreted the Consent Order as requiring 

installation of a gas extraction system at Refuse Hideaway Landfill.

to expend substantial sums of money for installation of a gas extraction system without 

the WDNR's having a factual basis for concluding that such a system is necessary under 

applicable regulations and, in addition, enforcement of the September 6 Modification 

will expose it to substantial penalties for violation of the September 6 Modification 

since the deadline for installation of a gas probe system is arbitrary and unreasonable 

and cannot possibly be met ty Refuse Hideaway, Inc.

Petitioner John W. DeBeck is an aggrieved party within the meaning of 

§ 227.53, Stats., since, although he is not the owner, operator or licensee of Refuse

WDNR has erroneously interpreted its own regulations, in particular 

NR 506.08(6), Wisconsin Administrative Code, to require installation of a gas 

extraction system at Refuse Hideaway Landfill.



E.

the installation of those probes is unreasonably short, is not possible to accomplish

and not necessary to effectuate the purpose of the installation.

F. WDNR has abused its discretion in imposing, as conditions to its

G. WDNR has no basis in fact or law and has abused its discretion in

A. An Order reversing and setting aside the WDNR September 6 Modification;

and;

Remanding the matter to the WDNR with an Order to:B.

Direct any modification and/or conditions of modification of the1.

Closure Plan for the Refuse Hideaway Landfill to Refuse Hideaway, Inc. and not

John W. DeBeck;

2.

Revise deadlines for installation of a gas probe system so as to3.

provide Refuse Hideaway, Inc. with a reasonable time to accomplish the installation

of those gas probes and to reflect the purpose of installation of the gas probes.

i.e., determination of whether a gas extraction system is required by applicable

regulations;

- 4 -

September 6 Modification, requirements which do not relate to the subject matter 

of the proposed modification to closure plan of June 1, 1988.

seeking to impose upon John W. DeBeck the individual responsibility to satisfy 

the conditions of its September 6 Modification.

Delete from its conditional Closure Plan Approval Modification any 

conditions which do not relate to the subject matter of the requested modifications;

WDNR's requirement for installation of gas monitoring probes by

October 31, 1988 is an abuse of discretion in that the time now available for

WHEREFORE, Petitioners Refuse Hideaway, Inc. and John W. DeBeck request 

that the Court grant the following relief pursuant to §§ 227.52 and 227.57, Stats:



Delete from its September 6 Modification conditions relating to the4.

installation of a gas extraction system until such time as facts are available

indicating that such a gas extraction system is necessary to protect human health

and the environment.

Enjoining WDNR from taking other action inconsistent with the Court’sC.

Order in this case; and

Such other and further relief as the Court deems appropriate under § 227.57,D.

Stats.

day of October, 1988.Dated this 

Of Counsel:

- 5 -

David W. NeOTTAHtJrrfey for 
Refuse Hideaway, Inc. land John W.
DeBeck

DAVIS & KUELTHAU, S.C. 
250 E. Wisconsin Avenue 
Milwaukee, WI 53202-4285 
(414) 276-0200



IN reply refer TO:SEP 0 6 1963 4410-2

and

Order

1989.

/ / 
i

I Stale of U'isconoin

f th. n.„
Dane County ' ---------------Landfill *1953.

Dear.Mr. DeBeck:

Mr. John I>eBeck 
Refuce Hidevay Landfill 
4808 Highway 12 
Middleton, W1 53562

DEPARTMeNT OF NATURAL RESOURCES
carrot! D. B^S-tOnf

7fi21
**AIXSOn, WISCONSIN 53707

SUBJECT; f
Colloction Syatea. Refuse

plan approval have been reviewed^a^ conditi* to your closure
believes that the proposed aodificatio^ ^\*PPtoved- Ibe Department 
Che performance of your landfill nroviX/ti^ not have an adverse effect on 
conditional closure plan approval conditions in the enclosedthis conditional cloJX fulfilled. You should
closuf^i^l^^app,^^:  ̂ dire^ly.:to th..,,.. ..

c'^nce";?::!' p^“‘*g:s’’xXnr - p-p®-<^
groundwater laonitori^g well construction* °° ***

contaainant^^s^not^r^qulred^^^C* 'y’tea which controls hazardous air 
.-hlch prevents t^e .j:?:Ji":^ef SOD-88.02A requires a system

‘it conLaixint?^ efficiently collects and
.SOD-88-e2A are in addition

v..t. pl.c„.„t i. t. .cc.pt.bl. provld..! the .re.
iMdflll. Th. ... ..11 c^trJe^J? "“I"-!" of th.
in condition 4 of the August 15 1988*cl^* "uet b« placed in the area stated 
cover ««t be removed pX to edification. Ihe final
cover must be iaaediatJly renlacerX^r placement and the final

-ceiy replaced and redocumented following waste placement
NR 506.08(6) Vis ah™
installed by’Augu^c 1 *1989* «*« collection systea to bet. th. us'./iliJ :«• «’'pt..b.t lo. ^e,
installation in order to determine an efflcl *r P^io^ to system

" efficient design for the gas collection



Kr. John DeBeck 2.

Sincerely,

cc:

Lakshmi Sridharan, Ph.D., P.E., Chief 
Solid Watte Hanagement Section 
Bureau of Solid & Hazardous Watte Management
LS;SF:so32
8810\SU97747M.SMF

Jo^ Brusca « SD
Marie Stewart - Madison Area
Chuck Leveque - LC/5
Dave Neeb - Davis & Kuehlton, S.C.
Bob Selk > DOJ
Lee Bartlett - RMT
PSS - SW/3

Pleate call Susan Fither at (608) 267-9387 or Mark Cordon at (608) 267-7567 if 
you have any questions regarding this approval.



FINDINGS OF FACT
The Departneni Inds Chet:
1.

2.

3.

4. report to the Department proposing
construction to date.

5

6.

Special consent order SOD-88-02Aa.
b. on file vith the Solid Waste Management

7.

a.

b.

8.

On July 1, 1988, RMT, Inc., submitted a : z -
a conceptual plan for gas management and summarizing monitoring well

CONDITIONAL CLOSURE PLAN 
approval modification FDR THE 

REFUSE hideaway LAfJDFILL <«1953)

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

Various technical documents 
Section.

Additional documents considered in coimection with the modification 
request include the following:

The I - - - - ■
health and the environmental 
conditions are complied with, the proposed'modifications Cill noCinhlblt 

, Wis. Adm. Code.

request 
submitted by RMT, Inc?,' dated Jul/1,-1988 and .rcceived by"tlTe DO'pOrtment

NR 506.08(6) requires that a Department approved system to 
efficiently collect and combust hazardous air contaminants be 
Installed within 18 months of February 1, 1988.

Additional facts relevant to the review of the closure plan modification 
request include the following:

The information submitted in connection with the modification 
Includea the, following:; a letter, two appendices and one plan sheet
on July 1, 1988.

The Department issued special consent order SOD-88-O2A on May 2, 1988.
Condition 3 of the order required John DeBeck and Refuse Hideaway, Inc., 
to submit a plan to effectively monitor for and prevent the migration of 
explosive gases generated by the landfill and to efficiently collect and 
combust hazardous air contaminants.

Municipal refuse produces methane gas. The clay cap and frozen, 
ground conditions will inhibit release of the methane gas to the 
atmosphere and methane gas may migrate off site.

^hn DeBejk-ind Refuse Hideaway, Inc., own and formerly operated a 
honhaznf^uE solid^waste disposal facility located in the SW 1/4 of the

, Wisconsin.

special conditions set forth below are needed to assure that Human 
—--------*re adequately protected. If the special

compliance with the standards set forth in NR 500-520,

and formerly operated
NW 1/4 of Section 8, T17N, R8E, Town of Middleton, Dane County, 
The Department Issued a conditional closure plan approval for the facility 
on April 7, 1987.



2

OF Law1.

Scats..

2.

3.
«re needed to ensure conpllance with

4.

closure plan
Refuse1.

2

3.

Installed end made4.

5.

as

•PProxlaate 50-foot
b.

c.

completed within 
gea well.

explosive q-- 
contaainants shall

area used for
■ «o d-ys foil';;;

on an j-- -
placed.

construction 
-- drilling

to the

“edification
- Code.

^pproy,^ a closure 
ece needed to

cover over areas 
consist of the construction waste

- —• documented

Department has 
approval If Che 
^’R 500-520.

plan wodlflcatlon with 
ensure compliance with

f-rface following topsoil 
_ '.i specific

-'er. clay 
Included on the

*^ery 5.000 cubic 
-- type uclllted.

landfill
constructed grades r*

yards or

following conditional

144.44(3).
-C inhibit compliance ^i:^

Phan B. OctoBe. 3X. ,,33.

Departaent within 30 days

The r
landfill,

locuon at ,11 Sill S'’,'*' '
«o.pl.cl„g in.tL.SS *"

•^«A.i ......
comb*"^ “igratlon o{ abust hazardous air
January 1. iggg,

’yp"" Ph.11 b.

Che final 

^e final 
Placeaent shall 
follows;

coMChicclon of .

-. - - s.... «fncientiySonSr.ll- h. .„b.lct.d to th. Depattoent by

authority under 
closure plan approval

'Odify a plan 
chapters

dlppo..! ,t f,, 0.11 
'i-ng completion of

CONCLUSIONS 

authority under 
tfls fix --------- * ''°'"ld••IS. Aojb.

The Department has 
special conditions 
chapter NR 500-520. Wls. 

The conditions r * * 
NR 500-520. Wls.

“.^nONAL CLOSURE PUN 
approval HODIFICATION

dl.turb.d for J., „,ii 
-- .pprovod roror .nd .h.ll b’.'

-L’ill “‘--e «nt.„t 

1- Of in; 

eh, 
'oc.tion “

■.yir.id

authority to r— 
ff Che conditions 

Adm. Code.
««t forth below 

—. Code.

accordance with the
“edification.



3

d.
cay

6.

retains the right

or replace

Stats,

resources

cc:

II. I

II
i

A plan review ;
be included wlch the

you should 
----- ! periods

on a weekly basis for c-;
If the methane level 

gas probe

you have a : ' ‘ 
statutes and adalnistrative

additional 
approval at any time 
necessary. Unless 
-—» not

Section - SW/3P’^ogram Services 

32\8810\SW97747M.smF

department of natural 
For the Secretary

 

  Ray Tierney. Hydrogeologist } -------------
Solid Waste Kanageaent Sectlbn

  
SonJ U’ E"'^^’^°^n7n~Englneer--lid Waste Management Section

.x«.euo„

xpeclfl^lly'^c^'"!’ "ixllflcatlons r------------

.uparca. or „pX.;. •n/pUo^o^o’faJS:

NOTICE OF APPEAL RIGHTS

* r’t',':uphin vMch r„„.sr» to r.vi.o D:p.rS„Tdo‘:Lj:t“.L“:t‘2i:r

a* SL‘;‘s.'STrthe Depertnent. to file your petition «Ith”th’ ’Phetvlse served by
serve the petition on the Deplrtaenc circuit court and

..shall n^e th. Deparosent of Natural'Reso^ro^’^' ^rtfspo^d^nt^’^

n.ls notice 1, to section 227.S8(2).
Dated; 1S88  



October 18, 1 988

Re: DeBeck v. DNR

Fokakis:DearMs.

Thank you for your assistance in this matter.
Sincerely,

RAS:aag
Enclosure

David W. Neebcc:

BCC:

c'

DOriAU) J. HADAWAY 
ATTORriEY GENERAL
Mark E. Musolf
Deputy Attorney General

DT?nr>rjATT nns^AK
CHUCK LEVEQUE

-Rbbert Ah Selk
Assistant Attorney General

Enclosed for filing is a Notice of Appearance and Statement 
of Position of respondent in the above-entitled matter. By copy 
of this letter the papers are being served on the petitioners.

Ms. Cynthia Fokakis
Clerk of Circuit Court
210 Martin Luther King, Jr. Boulevard
Madison, Wisconsin 53709

J STATE OF Wisconsin 
J DEPARTMEnT OF JUSTICE

Refuse Hideaway, Inc, and John W. 
Case No. 88-CV-5455

Divisiot/sf4«gal Services 
James D. Jeffrys, Administrator 
123 WeM Washington Avenue 
P.O. 80x7857
Madison. WI 53707-7857
Robert A. Selk 
Assistant Attorney General 
608/267-7163



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

INC. and

Petitioners,
88-CV-5455Case No.V.

Respondent.

TO:

PLEASE TAKE NOTICE that Donald J. Hanaway, Attorney General,
and Robert A. Selk, Assistant Attorney General, appear on behalf
of the State of Wisconsin, of NaturalDepartment Resources,
in the above entitled proceeding in the Circuit Court for Dane
County, Wisconsin. The respondent takes the position that
the petition should be dismissed because the ofDepartment
Natural has acted withinResources the of its authorityscope
and discretion, and because the findings of factagency are
fully supported by the facts of record. respondent'sFurther,
position as to the material allegations is:

1 . Respondent ADMITS paragraphs 1, 2, 3 and 4.

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

NOTICE OF APPEARANCE AND 
STATEMENT OF POSITION

REFUSE HIDEAWAY, 
JOHN W. DeBECK,

David W. Neeb
Davis and Kuelthau, S.C. 
250 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202-4285



J.

2. paragraphAnswering 5, respondent lacks sufficient
knowledge or information as to the reasons why petitioners agreed

the Special. to Consent Order and therefore thatDENIES part
of the paragraph. Respondents affirmatively state that the
findings of fact in the Special OrderConsent set theout

of the Order. Respondents ADMIT that ofIS a copy
the Special OrderConsent entered May 2 and 3, 1 988,
and affirmatively state that paragraph
that the respondent submit by no later than July 1, 1988, "

plan to the department for approval to effectively monitora
for and prevent the migration of explosive gases generated by

landfillthe and to efficiently collect and combust hazardous
air contaminants."

3. Answering paragraph 6, respondent states that on or
about June 1 , 1988, a plan addressing requirements of paragraphs

5 in the Special Consent Order was
by petitioners. The submitted plan did not address that part
of the closure plan requiring monitoring and control ofgas
explosive gases or hazardous air contaminants.

4. Answering paragraph 7, respondent states that paragraph
3 of the Special Consent Order is stated except that theas
petitioners are required to submit a plan to effectively monitor
and permit "or"the migration of explosive etc. , notgases,

stated by petitioners in paragraph 7. Respondent affirma-as
tively states that the submitted July 1 , 1 988, byreport on

2

into on
3 of the

environmental concerns that form the basis for the requirements

Order requires

submitted to the DNR2 and

Exhibit C



petitioners did not comply'with the requirements of paragraph 3
in the Special Consent Order in that it only presented a
technical approach and proposed phased development rathera
than a comprehensive plan.

5. Answering paragraph 8, respondent thatstates
petitioner's 1 , 1 988, submission did address thenotJune

thatrequirements relating monitoring and andto controlgas
respondent's September 6, 1 988, conditional approval inwas
response to petitioners' July 1, 1 988, submittal.

6. Answering paragraph 9, respondent it andDENIES
affirmatively thestates that conditions in the September 6,
1 988, approval to compliance with theare necessary ensure
Special Consent Order and solid waste regulations at Wis. Admin.
Code §§ NR 500-520.

7. paragraphAnswering 10, respondent it andDENIES
affirmatively states that John W. DeBeck is lawfully obligated
to comply with the decision under review.

8. Answering paragraph 11 , respondent it andDENIES
affirmatively that the 31 ,states October 1 988, deadline for
installation of monitoring probes proposed by thegas was
petitioners and accepted by respondent.

decision of September 6,WHEREFORE, the 1 988, should be

12Dated this day of , 1988.

Attorneys for Respondent

3

affirmed and the petition dismissed.
Or

DONALD J. HANAWAY
A±±orney General

ROBERT A. SELK
Assistant Attorney General

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 266-7163



of

STATE OF WISCONSIN CIRCUIT COURT DTkNE COUNTY

STATE OF WISCONSIN,
Plaintiff,

V. Case No. 

Defendants.

SUMMONS

THE STATE OF WISCONSIN
To each person named above as a defendant:

You hereby notified that the plaintiffare named above
has filed lawsuita or The
complaint. which is attached. states the nature and basis
of the legal action.

Within 20 days of receiving this you must respondsummons,
as that term is used in ch.

to the complaint. The court may reject or disregard an answer
that does follow the requirements ofnot the statutes. The
answer must be sent whose address
is Dane County Courthouse, City-County Building, 210 Martin
Luther King, Jr. Boulevard, Madison, Wisconsin 53709, and
to Robert Selk,A. Assistant Attorney plaintiff'sGeneral,
attorney. whose address is Post Office Box 7857, Madison,
Wisconsin 53707-7857. haveYou attorney helpmay an
represent you.

or

0 .

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC., 
a domestic corporation.

fl’’’

z
r/'

with a written answer. 802, Stats.,

other legal action against you.

or delivered to the court.



If do not provideyou within 20 days.a proper answer
the court grant judgment againstmay for the award ofyou

other legal action requestedmoney or in the complaint, and
lose your right to objectyou may to anything that is or may

be incorrect in the complaint. judgment mayA be enforced
provided by law. A judgmentas awarding money becomemay

lien against any real estatea in the future.
or

LDated this day of

Attorneys for Plaintiff

-2-

DONALD J. HANAWAY 
Attorney General

Assistant Attorney General

seizure of property.
1988.

and may also be enforced by garnishment
6

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163

you own now or



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE OF WISCONSIN,
Plaintiff,

V. Case No.

Defendants.

COMPLAINT

The State of Wisconsin by Donald J. Hanaway, Attorney
General, and Robert A. Selk, Assistant Attorney General, brings
this complaint against the above-named defendants and shows the
court as follows:

1. Plaintiff is a sovereign state of the United States of
America with its ofseat thegovernment at State Capitol,
Madison, Dane County, Wisconsin 53702.

The2. defendant John W. DeBeck is adult whosean
residence is 2114 Sunnyside Crescent, Madison, Dane County,
Wisconsin 53704.

3. The defendant Refuse Hideaway, isInc., domestica
corporation, incorporated in the State of Wisconsin on February,
1982 and presently in bad standing. The registered agent for
service is John W. DeBeck, 6629 Gettysburg Dr ive, Madison,
Wisconsin 53562.

JOHN W. DeBECK and 
REFUSE HIDEAWAY, INC., 
a domestic corporation.



4. timesAt all material herein. the
DeBeck has controlled a parcel of real estate, hereafter referred

"the property" locatedto in SW 1/4 ofthe the NW 1/4 ofas.
section 8, T7N, R8E, Town of Middleton, Dane County, Wisconsin.

5. The defendant John W. DeBeck was the owner of record of
the property from November 2, 1972, to March 1, 1982.

6. the defendant John W. DeBeck and his
Thomas G. DeBeck conveyed the theson defendantproperty to

Hideaway,Refuse Inc., and the remains withproperty the
corporation to the present.

7. From November 2, 1972, October 1, 1982,to the
defendant John W. DeBeck owned and operated landfill thea on

knownproperty the Refuse Hideaway Landfill under licenseas a
(# 1953) issued by the Wisconsin Department of Natural Resources.

October 1,8. From 1982 to May 15, 1988, the defendant
Refuse Hideaway, Inc., under • the itscontrol of president.
John W. DeBeck, has operated a landfill on the property for the
disposal of solid wastes under a license {# 1953) issued by the
Wisconsin Department of Natural Resources.

9. 1974From May 15,to 1988, the landfill received
municipal solid waste for consideration.

10. The defendants are owners and operators of the landfill
on the property.

11. On April 7, 1987, the Department of Natural Resources
issued a Closure Plan Approval for the landfill. A true copy of
the plan approval is affixed hereto as attachment A.

2

defendant John W.

On March 1, 1982,



12. On May 3, 1988, the Department of Natural Resources
issued a Special Consent Order to the defendants. A true copy of
the order is affixed hereto as attachment B.

13. 3Paragraph of the requiresorderconsent the
defendants, to submit a plan to1988,
the Department of Natural Resources for approval.
monitor for and the migrationprevent of explosive gases
generated by the landfill and to efficiently collect and combust
hazardous air contaminants."

14. July 1,On 1988, the defendants submitted theto
Department of Natural Resources proposed landfilla gas

plan which provided.management other things, for theamong
installation of twenty-four monitoring probes around thegas
perimeter of the site. The stated purpose of the probes was to.
"document the presence or extent of landfill gas migration around
the site. This data will be used as data for the management plan

This phase of the proposed plan. which included gas
sampling, testing and analysis
require eight weeks to complete.

15. September 6,On 1988, the ofDepartment Natural
Resources approved the proposed landfill gas management plan by
duly issuing the defendantsto Conditional Closure Plana
Approval Modification for the Refuse Hideaway Landfill. A copy
of the approved modification is affixed hereto as attachment C.

16. The Conditional Closure Plan requires that twenty-four
monitoring probes be installed bygas the defendants by

October 31, 1988, and that a final detailed plan for construction

3

"to effectively

design."

was stated by the defendants to

by no later than July 1,



of a gas extraction system to prevent the migration of explosive
hazardousand efficiently collect and combust airgases

contaminants shall be submitted by January 1, 1989.
17. To date the defendants have failed to

the twenty-four gas monitoring wells required by the Conditional
Closure Plan Approval Modification and are therefore in viol^ation
of the plan.

18. The Conditional Closure issuedPlan validlywas
pursuant to the authority of the Department of Natural Resources
under sec. 144.44(3), Stats.

19. Section 144.98, providesStats., that the attorney
general shall enforce chapter 144, Stats., and all rules, special
orders, licenses and plan approvals and permits of the Department
of Natural Resources. It further states that the circuit court

violationwhere has jurisdictionoccurred has providea to
injunctional and other relief appropriate for enforcement.

20. Section 144.99, Stats., provides that any person who
violates chapter 144, Stats., except sections 144.42, 144.426 and

any plan approval issued under the chapter
forfeitshall lessnot than $5,000 for each

violation.
WHEREFORE plaintiff asks judgment against the defendants as

follows:
1. The forfeitures as provided in section 144.99, Stats.
2. The penalty assessment provided for in section 165.87,

Stats.
3. The costs and disbursements of the action.

4

than $10 nor more

install any of

144.96(1), Stats., or



4. A and injunctiontemporary requiringpermanent the
defendants to:

Immediately installation of the twenty-foura. commence
monitoring probes approved in the plan and completegas as

practicable and in no event later than
thirty days from the date of issuance of the injunction.

Immediatelyb. following installation of the gas
testing and analysis

required by the plan.
later date is approved by the Department ofc.

Natural Resources, develop and submit the forto Department
approval final detailed plan for construction ofa gasa
extraction system to prevent migration of explosive gasses and to
efficiently collect and combust hazardous air contaminants by no
later than February 1, 1989.

5.
appropriate.

Dated this , 1988.

Attorneys for Plaintiff

X3849 5

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163

DONALD J. HANAWAY 
Attorney General

ROBERT A. SELK
Assistant Attorney General

soon asinstallation as

Unless a

monitoring probes, carry out the sampling.

Such other relief as the court may be deemed just and



State of WitiConbin

APR 0 7 1987
IN REPLY REFER TO: 4410-2

SUBJECT:

Dear Mr. DeBeck:

CLOSURE PLAN REVIEW

1 .

a.

is

ATTACHMENT A

This section directly addresses each point and the conditions of the 
Department's November 21, 1985 Plan Modification letter.

We consider the October 31, 1985 letter and plans and the November 24, 
1985 report and plans to comprise the Closure Plan that was required by 
the plan modification letter.

Closure Plan Approval, Refuse Hideaway Landfill, License #1953, 
Dane County

DEPARTMENT OF NATURAL RESOURCES
Carroll D. Sesadny 

Secretary

BOX 7521
MADISON, WISCONSIN 53707

I am pleased to inform you that your Closure Plan has been reviewed and 
approved. The Department believes that the proposed Closure Plan will not 
have an adverse affect on the performance of your landfill provided the 
conditions in the enclosed conditional Closure Plan Approval are fulfilled. 
You should attach this, conditional Closure Plan Approval directly to the Plan 
Approval issued on November 12, 1974.

Updated plan sheets showing the proposed closure grades, the approved 
1974 closure grades, and existing grades were provided. However, the 
existing grades were based primarily on a 1985 survey, with limited 
spot elevations taken in 1985. Cross sections showing the 
relationship between the three sets of grades were included.

We have reviewed the letter, calculations, and plans submitted by Creative 
•Resource Ventures (CRV) on October 31, 1985, and the report and plans 
submitted by CRV on November 24, 1985. These reports were submitted in 
response to our Plan Modification approval dated November 21, 1985. We 
consider the information in those two reports to partially fulfill the Closure 
Plan requirements. A review fee of $600 was received on March 30, 1987. An 
addendum report is required to address items that were not addressed by the 
two previous submittals. Our comments on how each condition of the Closure 
Plan was addressed, and requirements for changes or additional work follow.

Mr. John DeBeck, President 
Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI 53562



V 1 >37Mr. John DeBeck 2.

••

b.

at the site.

c.
were

the infield

d.

1.
mentioned in

a.

b.

the existing east-west grid lines
• the north-south grid

We are requiring that volume c_' ' 
survey grades and the 1986 Closure Plan remaining site volume. 7;.^ 
using the latest refuse loading

are approved. We noted’that the volume 
31 report compared the volume grades in the 1974 plans to the volume 

grades in the 1986 revision. However, the 
yards) was referenced to the 1985

- - —i current volume remaining

changed to be within 3+OON to
- The exact locations of the

your consultant to correspond with the new groundwater monitoring wells, and

December W fgsg Mr Carey (DNR) on
been X PtPd fha ? ^o^^tour map had
and the headwells were revised,contour elevations were surveyed. We would like thecfosure on to be submitted as an addendum to the
?Xm anS’th north-south and east-west grid
loLt?on? u the existing cross-section

The redesigned topslope grades are a 
calculations provided in the October 
remaining under the final 
remaining under the final 
remaining volume (194,990 cubic „a/
existinggrades, and does not represent the

calculations be performed on the updated 
“la.n grades to determine theThe remaining site life shall be estimated by

required as part of the addendum.
The -cross sections drawn for t;,. «a.L-

sections were not drawn for lines requested.

section can be submitted with report. The locations h.aj be i.4+OON, 5-hOON to 6+40N, and 8+OON to 9+OON.
cross sections may be chosen by 
leachate headwell locations, 
known base soil information.
present'^^th?^ requested were provided. For the
other provisions

#f"of'thiri3t?3r!' til" and letters



3.

c.

d.

e.

1)

2)

As part of the addendum, please submit specific gas probe locations, 
and proposed depths and construction details prior to installation. 
The type of construction applicable may change after the subsurface 
soil and bedrock conditions are known. Please describe what 
conditions may be expected at each probe location, and how the probe 
construction would change if different conditions are encountered.

Mr. John DeBeck0 7 ’937

Sampling information for all three headwells shall be included in the 
infield conditions report. The information will be used as a part of 
the analysis of site conditions.

A proposal to locate at least one additional headwell 
approximately in the center of the site. The proposed 
construction and date of installation shall be included. This 
well shall be installed and sampled at the same frequency as LH-1 
and LH-2.

The multi-level gas probe (Detail 5/5) may not be an appropriate type 
of probe construction for all the proposed locations. A gas probe 
with, a continuous monitoring interval over its entire length, and a 
separate short probe, interval at its base, may be better for G-3 and 
G-2. Detail 5/5 may be more appropriate for G-1 and probes located in 
the south berm.

A table giving all leachate head levels obtained to date. The 
sampling dates and measured elevations of the levels at LH-1 and 
LH-2, and the estimate^ depth of leachate above the base of the 
site for those locations must be provided. Boring logs and well 
construction diagrams for LH-1 and LH-2 must be included.

The proposed gas probe system needs revisions. The location of G-3 
and G-1 are satisfactory. Probe G-2 should be moved north to 
approximately 4+00 N, 12+00 W. Two (2) shallow gas probes shall be 
placed in the southern berm to assess gas migration and vegetative 
stress. A combination groundwater monitoring well and gas probe could 
be constructed at the location for P-13 and P-17/G-3.

We do not agree with the reasoning used for not proposing construction 
of additional leachate headwells. Although LH-1 is actually located 
further west than originally shown, both leachate headwells are 
located on the southern end of the site. The main mass of refuse is 
further north, in the center of the site, and leachate head levels may 
be greater at that location. There is no evidence that the leachate 
heads in LH-1 and 2 would be the maximum head level in the site; this 
would imply horizontal flow over the base of the site, which is 
unlikely since there is no granular drainage blanket or appreciable 
base slope. A section in the Closure Plan addendum report with the 
following information is*required:

The gas control and venting system proposal may be submitted as part 
of the infield conditions report. The provisions of this condition 
shall remain unchanged.



4.
f. monitoring wells shall be sampled according

P17, PIS, P19,

Location

Pi ezometer
Schedule/parameters;

a month apart) at each well.

Any VOCs

Guidelines for Monitoring Well
h.

a

PIS, PID, P3. P4, P8, P9S
Piezometer P9D, Water Table wells P16,

scan with quantification. /, 
-J in the following round of

at location of proposed Pl6 
at location of proposed Pl9

approximately 150' north of P4 
at location of P8

Proposed wells: P20

Water table, piezometer
Piezometer, bedrock piezometer
Piezometer

Additional new welIs:
Type

Mr. John DeSecv’"^

The following groundwater 
to the schedule below:
Existing wells:

Solid Waste1985, Guidelines for Monitoring Well Design and

Three sampling rounds (at least f 
analyzed for the following parameters:
tota?’iJSn"'h'"/°"''“'=4'’“' P"- COD, dissolved iron

foHowi^rplr^met^s?"*'’ ^or
Volatile Organic Compound s.. 
detected shall be quantified sampling at that wel1.

g. All wells shall be
Management's Apri1,
Installation."



5.John DeBeckAPR 0 7 1S3?Hr.

j-

All new wells shall be thoroughly developed soon after installation.k.
1.

m.

n.

o.

1-5)

6)

7)

8)

Slug or baildown tests shall be conducted on each well required in the 
monitoring program to determine in-situ hydraulic conductivity.

Detailed drawings as needed for the different sections of the 
report.
A proposed methane gas control venting system as outlined in 2.d. 
of this letter.

As originally stated in the November 24, 1985 plan 
modification approval letter.

A well information form (WIF) shall be completed for all wells 
required in the monitoring program. One line for the WIF must be 
completed for each new well installed and submitted to the Department 
with the in-field conditions report.

The soil sample collected at the depth of any subsequently placed 
monitoring well screen shall be analyzed for grain size distribution 
by sieve and hydrometer tests, and Atterberg limits, as appropriate 
for the particular soil type. Each soil sample shall be described 
according to its physical texture, color, geologic origin, and 
classified according to the Unified Soil Classification System.

A water table contour map-and potentiometric surface map (reflecting 
current conditions at the site) shall be submitted with the in-field 
conditions report.
The in-field conditions report shall contain a proposal for long term 
groundwater monitoring at the site.

The north-south gridline cross sections, as outlined in l.c. of 
this letter.

should be installed without the use of drilling fluids which may 
affect future water quality analyses. All new wells should be 
installed without the use of drilling fluids which may affect future 
water quality analyses. All new wells shall be installed with factory 
slotted screens, appropriately sized filter pack and threaded joints. 
Soil boring information for all wells shall be recorded to the depth 
of the bottom of the well screen. Soil boring information and well 
construction reports shall be submitted in the in-field conditions 
report.

The requirement for the infield conditions report shall remain. The 
report will be due 120 days after the date of this approval letter. 
The following items shall be included with the report.



6.

Carey at (608) 267-7572 if

RGS:DC:cn/7549R

cc:

- 8 1987

/

Please call Jodi Feld at (608) 267-3532, or Daniel 
you have any questions regarding this approval.

Marie Stewart - Madison Area
Joe Brusca - SD
Systems Management Section - SW/3
Robert Glebs - CRV. Ltd.

Si ncerely,

Richard G. Schuff, P.'?.. Chief
Residuals Management & Land Disposal Section 
Bureau of Solid Waste Management

Mr. John DeBecAPR 0 7 ’997

BL 



FINDINGS OF FACT
The Department finds that:
1.

2.

3.

4.

a.

b.

5.

a.

b.

5.

Additional documents considered in connection with the modification 
request include the following:

The two letters and associated reports from CRV did not completely address 
every condition for the Closure Plan submittals as required in the 
Department's November 21, 1986 approval

A cover letter from Creative Resource Ventures, Ltd. (CRV), dated 
October 31, 1986, and a set of volume calculations and computer drawn 
cross sections by Residuals Management Technology, Inc. (RMT) and a 
set of six plan sheets by RMT.
A cover letter from CRV dated November 21, 1986 and received on 
November 24. 1986, and a report entitled "Additional Information for 
the Closure of the Refuse Hideaway Landfill" prepared by RMT, with 
two plan sheets included in the report.

The Department's "Modification to The Plan Approval" dated 
November 21, 1986.
Various documents, plans, and letters contained in the correspondence 
and plan files for the landfill at the Department office.

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

A conditional Plan Approval was issued by the Department for the facility 
on November 12, 1974.
On November 21, 1986, Creative Resource Ventures, Ltd. on behalf of Refuse 
Hideaway, Inc. submitted a request to the Department for changes to.the 
conditional Modification to the Plan Approval, dated November 21, 1986. 
The proposed changes include revised grades for closure of the landfill, 
revised surface water runoff routing, changes to the groundwater 
monitoring plan, and a proposed methane gas monitoring plan.

Additional facts relevant to the review of the Plan of Operation approval 
modification request include the following:

The information submitted in connection with the changes requested 
includes the following:

CONDITIONAL CLOSURE PLAN 
APPROVAL FOR THE 

REFUSE HIDEAWAY LANDFILL (#1953)

Refuse Hideaway, Inc. owns and operates a nonhazardous solid waste 
disposal facility located in the SW 1/4 of the NW 1/4 of Section 8, T7N, 
R8E, Town of Middleton, Dane County, Wisconsin.
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7.

1 .

2.

3.

4.

. CONDITIONAL CLOSURE PLAN APPROVAL

1 .

a.

b.

c.

d.

2.

The Department hereby approves the Closure Plan for the Refuse Hideaway 
Landfill, subject to the following conditions:

The conditions of approval set forth below are needed to ensure compliance 
with NR 180.13, Wis. Adm. Code.

The Department retains the jurisdiction either to require the submittal of 
additional information or to modify this approval at any time if, in the

The Department has authority to approve a Closure Plan with special 
conditions if the conditions are needed to ensure compliance with chapter 
NR 180, Wis. Adm. Code.

An updated plan showing the existing grades, an estimate of the 
remaining site volume and an estimate.of the remaining site life as 
noted in section l.a. and b. of the cover letter.
Calculations for runoff volume and velocity, and specifications for 
swale design and rip-rap as noted in section 2.b. of the cover letter.
Revised gas probe locations, proposed construction details for each 
location, proposed depth of the probes, and a proposed monitoring 
schedule as noted in section 2.c. of the cover letter.
An update on all monitoring data obtained to date from the leachate 
headwells, and a proposal to install at least one additional leachate 
headwell as noted in section 2.e. of the cover letter.

In accordance with the foregoing, the Department has authority under 
s. 144.44, Stats., to issue the following conditional Closure Plan 
Approval.

The special conditions set forth below are needed to assure that all the 
conditions of the Department's November 21, 1986 approval are complied 
with, and the methane gas and groundwater monitoring networks are able to 
detect potential impacts from the site. If the special conditions are 
complied with, the proposed modifications will not inhibit compliance with 
the standards set forth in NR 140 and NR 180.13, Wis. Adm. Code.

CONCLUSIONS OF LAW
The Department has author!ty’under s. 144.44(3), Stats., to modify a Plan 
Approval if the modification would not inhibit compliance with chapter 
NR 140 and NR 180, Wis. Adm.'Code.

An infield conditions report as required in the November 21, 1986 letter, 
shall be submitted within 120 days of the date of this letter and shall 
contain the additional items noted in sections 2.f. through 2.o. of the 
cover letter.

An addendum to the Closure Plan shall be submitted within 30 days of the 
date of this letter. The addendum shall contain the following information;
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Department's opinion, further modifications are necessary.
replace any previous conditions of approval for this facility.

NOTICE OF APPEAL RIGHTS

Dated:
This notice is provided pursuant to section 227.48(2), Stats.

APR C 7 ?987

7549R 
4/1/87

DEPARTMENT OF NATURAL RESOURCES 
For the Secretary

. Unless 
specifically noted, the conditions of this approval do not supercede or

For judicial review of a decision pursuant to sections 227.52 and 227.53, 
Stats., you have 30 days after the decision is mailed, or otherwise served by 
the Department, to file your petition with the appropriate circuit court and 
serve the petition on the Department. Such a.petition for judicial review 
shall name the Department of Natural Resources as the respondent.

If you believe that you have a right to challenge this decision, you should 
know that Wisconsin statutes and administrative rules establish time periods 
within which requests to review Department decisions must be filed.

DanT^^3arey, Envi r^S^^erv^K^En^neer

Residuals Management & Land Disposal Section

Richard G. Schuff. Chief
Residuals Management & Tand Disposal Section

Joc^Feld, Hydrogeologist
Residuals Management's Land Disposal Section



SPECIAL CONSENT ORDER

FINDINGS OF FACT
1.

2.

3.

4.

5.

6.

ATTACHMENT B

)
)
)
)

In the Matter of Closure of the
Refuse Hideaway Landfill, License Number 
01953, Town of Middleton, Dane County, 
Wisconsin

Special Consent Order No.
S0D-88-02A

The Refuse Hideaway Landfill is a licensed landfill which is classified as 
a "Nonapproved facility" as defined by sec. 144.441(1)(c), Stats.
However, there is an April 7, 1987, approved closure plan for the 
1andfi11.

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

Unconsolidated soils in the vicinity of the landfill consist of lake 
derived sediments over glacial till. Soils deposits of over 100 feet in 
depth are present south of the landfill while bedrock is at the ground 
surface north of the landfill. The water table is located approximateli 
10 feet below the base of the landfill. Downward vertical gradients were 
measured in areas around the perimeter of the landfill showing that there 
is the potential for migration of contaminants downward into the bedrock 
aquifer.

Groundwater in the vicinity of the landfill is utilized as a domestic 
water supply by a number of homeowners. Several private wells in the area 
have shown elevated concentrations of certain contaminants, including 
vinyl chloride. However, the source of the contamination in these wells 
cannot be definitely established at this time without further 
investigation.

Because of mounded leachate within the landfill, there may be flows of 
leachate radially outward from the landfill. .Additional investigation 
should be done to determine if this is the case and to what extent flow is 
affected by the leachate mound. However, it is clear that one component 
of the groundwater flows southernly toward Black Earth Creek, which is a 
local groundwater discharge area. Black Earth Creek is a Class I trout 
stream.

The Refuse Hideaway Landfill has been developed as a natural attenuation 
landfill. The natural attenuation design concept was a common design 
alternative at the time the site was initially licensed. As such, the 
site was constructed without substantial engineering modifications, such 
as a clay liner and leachate collection system.

FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND CONSENT ORDER

John DeBeck and Refuse Hideaway, Inc., own and operate the Refuse Hideaway 
Landfill, which is located in the Town of Middleton, Dane County, 
Wisconsin. The landfill initially was licensed by the Department during 
1974 and has been in operation since that time. The landfill has received 
approximately 1.3 million cubic yards of solid waste.



7.

8.

9.

CONCLUSIONS OF LAW
1.

2.

3. Based upon the foregoing, the Department has authority to issue the 
following order.

A number of groundwater monitoring wells have been installed at and in the 
vicinity of the landfill. Results obtained from some of these wells 
indicate that disposal operations at the landfill have caused a 
detrimental affect on groundwater quality. Evaluation of available 
groundwater quality information indicates that disposal operations have 
caused the attainment and exceedance of groundwater quality standards 
established under ch. NR 140, Wis. Adm. Code. Exceedances of preventative 
action limits for indicator parameters and substances of health or welfare 
concern, as well as enforcement standards for substances of health or 
welfare concern have been caused by operation of the landfill.
These groundwater impacts will continue for some time in the future. 
However, termination of waste filling operations will prevent additional 
contaminants from being introduced into the landfill and additional 
contaminants from being introduced into the groundwater system from those 
wastes. Installation of a final cover system over the fill area will 
reduce the rate at which leachate is generated within the landfill.
The Department has considered the range of responses to groundwater 
standard exceedances listed in secs. NR 140.24 and 140.26, Wis. Adm. 
Code. Based upon this evaluation, termination of disposal operations and 
closure of the landfill, and further investigation to determine the scope 
and extent of groundwater impacts, and any necessary remedial action, is 
reasonable and necessary to achieve compliance with groundwater standards, 
and to protect public health, safety, and welfare.

The Department has authority under secs. 144.44(8) and 144.431, Stats., to 
order necessary corrective action at a landfill where minimum standards 
established under ch. NR 504, Wis. Adm. Code, have not been complied with.
The Refuse Hideaway Landfill is being operated and maintained in violation 
of sec. NR 504.04(4)(d), Wis. Adm. Code, and the groundwater standards 
established in ch. NR 140, Wis. Adm. Code.



CONSENT ORDER

The Department, therefore, orders:
1.

2.

a.

b.

c.

d.

e.

3.

4.

5.

\

A drainage system meeting the requirements of NR 506.08(3)(b), Wis. 
Adm. Code.
A final cover system design that meets the requirements of NR 504.07, 
Wis. Adm. Code.

An updated topographic survey with a maximum 2 foot contour interval 
of the 40 acre landfill property.

John DeBeck and Refuse Hideaway Inc., shall, by no later than August 15, 
1988, install the 2 foot thick clay capping layer of the approved final 
cover system over the entire area of the landfill where solid waste has 
been disposed, and shall, by no later than September 15, 1988 complete 

- placement of the cover layer as well as topsoiling, seeding, fertilizing, 
and mulching of the approved final cover system.

John DeBeck^and Refuse Hideaway, Inc., shall, by no later than May 16, 
1988, cease all.solid waste disposal operations at the Refuse Hideaway 
landfill. .

John DeBeck and Refuse Hideaway, Inc., shall construct and develop 5 of 
the following 10 wells by May 16, 1988, and the remaining 5 wells by June 
1, 1988, in accordance with NR 508, Wis. Adm. Code at the locations 
specified below :
a. The upper well (P-23S) of a well nest located between the landfill 

and wd-11 P-20S, approximately 200 feet east of the eastern property 
boundary of the landfill.

Revised final grades with slopes of at least 3%, but no greater than 
33%.

John DeBeck and Refuse Hideaway, Inc., shall, by no later than June 1, 
1988, submit a proposed closure plan modification to the Department for 
approval. This submittal shall contain:

Documentation of a clay borrow source or sources for sufficient 
quantities of clay to cap the entire area of the landfill where solid 
waste has been disposed. The soils shall meet the requirements of NR 
504.07(4), Wis. Adm. Code and have a minimum Plasticity Index (PI) of 
10 and an average PI of 12 and a minimum Liquid Limit (LL) of 20 and 
an average LL of 25.

John DeBeck and Refuse Hideaway Inc., shall, by no later than July 1, 
1988, submit a plan to the Department for approval to effectively monitor 
for and prevent the migration of explosive gases generated by the landfill 
and to efficiently collect and combust hazardous air contaminants.



b.

c.

d.

e.

f.

g.

h. A bedrock piezometer (P-21BR) at the location of P-21S.
6.

The lower well (P-23D) of the well nest listed in 5a., above.a.
b.

The piezometer (P-27D) of the well nest listed in 5d., above.c.
d. The piezometer (4c) of the well nest listed in 5f., above.

7.

a.

V

sampling dates, 
parameters:

John DeBeck and Refuse Hideaway, Inc., shall by July 1, 1988 construct and 
develop the following additional wells installed into the bedrock in 
accordance with NR 508, Wis. Adm. Code at the locations specified below:

As part of the groundwater investigation, all existing and proposed 
monitoring wells shall be sampled twice with a minimum of 15 days between 

Each well shall be sampled and analyzed for the following

The upper (P-25S) well of a 3 point well nest located approximately
300 feet south of the southeastern corner of the property boundary of 
the landfill.
A well nest (P-26S and P-26D) located approximately 300 feet 
northwest of the northwestern corner of the property boundary of the 
landfill.

The intermediate well (P-25D) and bedrock piezometer (P-25BR) of the 
3 point well nest listed in 5b., above.

The upper well (4c) of a well nest located approximately 1,750 feet 
southwest of the southwestern corner of the property boundary of the 
landfill.

A water table observation well (P-28S) located in the north eastern 
corner of the property boundary of the landfill.

A well nest (4e) approximately 50 feet south of the southern property 
boundary of the landfill at approximate western coordinates of B-24.

Field pH, field temperature, field specific conductance (corrected to 
'25 degrees centigrade), COD, total alkalinity, total hardness, 
notation of color, odor and turbidity at the time of sampling, and 
mea;surement of water elevation prior to purging the wells.

The upper well (P-27S) of a well nest located approximately 200 feet 
west of the southwestern corner of the property boundary of the 
landfill.

During installation, wells installed under this paragraph shall be sampled 
continuously in maximum 10 foot intervals using a field gas chromatograph 
(GC) for the purpose of detecting the presence of contamination with depth 
in the aquifer. This information shall be used to properly locate the 
screened interval of the monitoring well. [The exact locations and depths 
of the required monitoring wells shall be approved by Department staff 
prior to installation].



Public health and welfare parameters:b.

c.

8. a

9.

a.

b.

i.

i i.

c.

An evaluation of the local and regional groundwater flow directions 
and the degree and extent of groundwater contamination around the 
site; tha nature, persistence and likely fate of any contaminants; 
the existing or potential environmental and health effects of the 
contamination.

A GC-MS volatile organic compound scan with quantification shall be 
run on both sampling rounds. These analyses shall be performed 
according to EPA SW-846 method 8240 or EPA wastewater method 624. As 
an alternative, the VOC analyses shall be performed according to EPA 
SW-845 methods 8010/8020 or EPA wastewater methods 601/602. The 
Department shall be notified and approve of detection limits for the 
volatile organic compound scans prior to the first sampling date.

Chloride, copper, dissolved iron, manganese, sulfate, total dissolved 
solids, zinc, arsenic, barium, cadmium, chromium, fluoride, lead, 
mercury, nitrate plus nitrite-nitrogen, selenium, and silver. The 
metals analyses shall be performed using a method which is capable of 
detecting and quantifying values at or below the preventive action 
limit for each parameter, except selenium.

John DeBeck, and Refuse Hideaway, Inc., shall, by October 1, 1988, submit 
a remedial action report for Department review and approval. The report 
shall include:

An evaluation of the technical and economical feasibility for 
extracting and lowering the existing leachate mound within the 
landfill.
An evaluation of the technical and economical feasibility for 
pumping and treating contaminated groundwater around the 
landfill for the purpose of preventing the further migration of 
contamination, and to restore the contaminated groundwater to 
compliance with state groundwater standards listed in NR 
140.10-.12, Wis. Adm. Code.

A proposal for remedial measures which are technically and 
economically feasible for renovating or restoring ground/surface 
water quality. The report shall include:

John DeBeck and Refuse Hideaway, Inc., shall, by August 1, 1988 submit, 
phase 1 groundwater investigation report for Department review and 
approval. The report shall include documentation of the well 
installations in accordance with NR 508.11, Wis. Adm. Code, a water table 
contour map and the results of the field GC sampling.

A proposal for long-term environmental monitoring which would 
evaluate the effects of any remedial action on the continued

X performance of the landfill.
The repiort shall also include justification of why remedies other than 
those p^^oposed are not technically or economically feasible to implement.
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10.

Waiver and Stipulation

STATE DEPARTMENT OF NATURAL RESOURCES

DeBeck

Nothing in this order shall be construed as an admission of liability on 
the part of John DeBeck personally, or Refuse Hideaway, Inc., for any 
purpose other than for action taken for failure to comply with the terms 
of this order.

Dated

Date '
by 

Kathryn A. Curtrffer ' 
Assistant Administrator
Division of Enforcement

John DeBeck, individually and as president of Refuse Hideaway, Inc., hereby 
waives further notice and all statutory rights to demand a hearing before the 
Department of Natural Resources and to commence any judicial action regarding 
the foregoing Findings of Fact, Conclusions of Law, and Consent Order under 
Sections 144.431, 144.44(8), 227.42, 227.52 and 227.53, Wisconsin Statutes, or 
any other provision of law. John DeBeck, individually and as president of 
Refuse Hideaway, Inc., further stipulates and agrees that the Consent Order is 
effective and enforceable upon being signed by both parties and may be enforced 
in accordance with Sections 144.98 and 144.99, Wisconsin Statutes. The 
undersigned certifies that he is authorized by Refuse Hideaway, Inc., to 
execute such Consent Order, Waiver, and Stipulation.

The Department reserves the right to require the submittal of additional 
information or modify this order if conditions warrant in which case John 
DeBeck and Refuse Hideaway, Inc., will have full right under the law to contest 
any modification of this order.



State of Wisconsin

IN REPLY REFER TO: 4410-2
SEP 0 5 1983 SE? t a sss

Dear Mr. DeBeck:

ATTACHMENT C

The report contained a proposed gas migration monitoring system, a proposed 
conceptual plan for gas management, and a summary on the progress of 
groundwater monitoring well construction.

DEPARTMENT OF NATURAL RESOURCES
Carroll D. Besadny 

Sacretary

BOX 7921
MADISON. WISCONSIN 53707

; ..yr 7-- - T H --------- T.‘’ . ‘' T ’

• SUBJECT: T'^^Mpdlf icatioh to' the Closure Plan Approval, 'Gas Monitoring and 
■'^^'Coilection System, Refuse Hideaway Landfill #1953,

Dane County

As discussed on June 24, 1988, the proposal to place the waste removed during 
gas well construction back into the landfill is acceptable provided the area 
of waste placement is initially final covered with the remainder of the 
landfill. The gas well construction waste must be placed in the area stated 
in condition. 4 of the August 15, 1988 closure plan modification. The final 
cover must be removed prior to construction waste placement and the final 
cover must be immediately replaced and redocumented following waste placement.

I am pleased to inform you that your requested modifications to your closure 
plan approval have been reviewed and conditionally approved. The Department 
believes that the proposed modifications will not have an adverse effect on 
the performance of your landfill provided the conditions in the enclosed 
conditional closure plan approval modification are fulfilled. You should 
attach this conditional closure plan approval modification directly to the 
closure plan approval issued on April 7, 1987.

I"B.,
V !'■

Mr. John DeBeck
Refuse Hideway Landfill 
4808 Highway 12 
Middleton, WI 53562

The report implies that an active ga.s system which controls hazardous air 
contaminants is not required. Consent order SOD-88-02A requires a system 
which prevents the migration of explosive gases and efficiently collects and 
combust hazardous air contaminants. The requirements of Consent Order 
SOD-88-62A are in addition to the requirements of NR 500-520, Wis. Adm. Code.

NR 506.08(6), Wis. Adm. Code requires the gas collection system to be 
installed by August 1, 1989, We are extending this date to September 30, 1989 
due to the length of time needed to perform testing prior to gas system 
installation in order to determine an efficient design for the gas collection 
system.
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FINDINGS OF FACT
The Department finds that:

1.

2.

3.

4.

5.

6.

Special consent order SOD-88-02Aa.

b.

7.

a.

b.

8, The special conditions set forth below

Additional facts relevant to the review of the closure plan modification 
request include the following:

The Department issued a conditional closure plan approval for the facility 
on April 7, 1987.

Additional documents considered in connection with the modification 
request include the following:

Various technical documents on file with the Solid Waste Management 
Section.

NR 506.08(6) requires that a Department approved system to 
efficiently collect and combust hazardous air contaminants be 
installed within 18 months of February 1, 1988.

CONDITIONAL CLOSURE FlAN 
APPROVAL MODIFICATION FOR THE 

REFUSE HIDEAWAY LANDFILL (#1953)

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

John DeBeck and Refuse Hideaway, Inc., own and formerly operated a 
nonhazafdous solid waste disposal facility located in the SW 1/4 of the 
NW 1/4 of Section 8, T17N, R8E, Town of Middleton, Dane County, Wisconsin.

The Department issued special consent order SOD-88-02A on May 2, 1988.
Condition 3 of the order required John DeBeck and Refuse Hideaway, Inc., 
to submit a plan to effectively monitor for and prevent the migration of 
explosive gases generated by the landfill and to efficiently collect and 
combust hazardous air contaminants.

On July 1, 1988, RMT, Inc., submitted a report to the Department proposing 
a conceptual plan for gas•management and summarizing monitoring well 
construction to date.

Municipal refuse produces methane gas. The clay cap and frozen 
ground conditions will inhibit release of the methane gas to the 
atmosphere and methane gas may migrate off site.

are needed to assure that human 
health and the environmental are adequately protected. If the special 
conditiori^ are complied with, the proposed modifications will not inhibit 
compliance with the standards set forth in NR 500-520, Wis. Adm. Code.

i

The information submitted in connection with the modification request 
includes the following: a letter, two appendices and one plan sheet 
submitted by RMT, Inc. , dated July 1, 1988 and received by the Department 
on July 1, 1988.
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1.

2.

3.

4.

plan approval for the Refuse

days

2.

3. gas extraction system shall be installed and made

4.

of the final gas well.
5.

a.

b.
or

c.

construction of a gas extraction system to 
J and efficiently collect and

------ 1 to the Department bycombust hazardous air 
January 1, 1989.

CONDITIONAL CLOSURE PLAN 
APPROVAL MODIFICATION

Deparpnent hereby modifies the closure 
: to the following conditions:

The Department has authority 
special conditions if the 
chapter NR 500-520, Wis.

s. 144.44(3), Stats., to i__ 
would not inhibit compliance withmodify a plan —I chapters

CONCLUSIONS OF LAW
The Department has authority under 
approval if the modification 
NR 500-520, Wis. Adm. Code

S'cfmeM Zll “ywrbed lar sas well construction waste
follow^ approved cover and shall be documented as

The conditions set forth below 
NR 500-520, Wis. Adm. Code.

to approve a closure plan modification with 
! conditions are needed to ensure compliance with 
Adm. Code.

A Department approved _■
operational by September 30, 1989.

The r
Hideaway landfill, subject

- nonitbring probes shall bi^iiistalled by October'si"'-1988

prfv:« Se^mllr^^L’n a ,as extraction system to

contaminants shall be submitted

are needed to ensure compliance with

? foregoing the Department has authority under
modification ' conditional closure plan approval

D^ density and as-placed moisture content on an aoproximate 50-foot 
grid patter for each one-foot thickness of clay placS 

density curve developed for every 5,000 cubic yards less of clay placed and for each major soil t^e utilized?

following topsoil Placement. A table showing as constructed grades at specific location on maximum 50 foot centers for the grading lajer clav 
plS included on the
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d.

6.

NOTICE OF APPEAL RIGHTS

Dated:

Program Services Section - SW/3cc:

32\8810\SW97747M.SMF

If you believe that you have a right to challenge this decision, you should 
know that Wisconsin statutes and administrative rules establish time periods 
within which requests to review Department decisions must be filed.

A plan review showing the location of all tests performed (this may 
be included with the final surface plan sheet).

DEPARTMENT OF NATURAL RESOURCES 
For the Secretary

The gas probes shall be monitored on a weekly basis for one month during 
initial ground freeze-up this winter. If the methane level at all probes 
does not exceed 25% of the lower explosive limit the gas probe monitoring 
may be reduced to a monthly basis. Based on the results of the above 
required methane monitoring, a proposed long term monitoring program may 
be submitted to the Department following construction of the gas 
extraction system. All results shall be submitted to the Department.

This notice is provided pursuant to section 227.48(2), Stats. 
0 6 1988

L^akshmi Sridharan, Ph.D. , P.E., Chief 
Solid Waste Management Section

Ray Tierney, Hydrogeologist /
Solid Waste Management Section

Susan M. Fisher, Environmental Engineer
Solid Waste Management Section

For judicial review of a decision pursuant to sections 227.52 and 227.53, 
Stats., you have 30 days after the decision is mailed, or otherwise served by 
the Department, to file your petition with the appropriate circuit court and 
serve the petition on the Department. Such a petition for judicial review 
shall name the Department of Natural Resources as the respondent.

The Department retains the right to require the submittal of additional 
information and to further modify this Plan of Operation approval at any time 
if, in the Department’s opinion, further modifications are necessary. Unless 
specifically noted, the conditions of this approval modification do not 
supercede or replace any previous conditions of approval for this facility.

<«



STATE OF WISCONSIN DANE COUNTY

STATE OF WISCONSIN,

Plaintiff,
V. Case No. 88-CV-6418

Defendants.

MEMORANDUM IN SUPPORT OF MOTION FOR TEMPORARY INJUNCTION

NATURE OF CASE AND PROCEDURAL STATUS

Thi S is civil action injunctionalfor reliefa and
forfeitures brought by the State of Wisconsin against John W.
DeBeck and Refuse Hideaway, Inc. The complaint alleges that the
defendants have failed installto of the twenty-fourany gas
moni toring probes require' by the Conditional Closure Plan

Approval Modification for the Refuse Hideaway Landfill issued by
the Department of Natural Resources September 6, 1988. Theon
deadline for installation of the wells was October 31, 1988.

The defendants have sought judicial review under ch. 227,
Stats., of the plan. modification. However, the review does not
relieve the defendants from the requirements of the plan.

The complaint also alleges that under the approved closure
plan the installment of the gas monitoring probes is necessary in
order to develop final detailed plan for construction ofa a gas
extraction system to prevent the migration of explosive gases and

CIRCUIT COURT
Branch 7

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC., 
a domestic corporation.



to and combust hazardous air contaminants.
The final plan is required to be submitted by January 1, 1989.

The complaint seeks
The temporary injunction seeks to require the defendants to:

Immediately installation of thecommence twenty-four

gas monitoring probes as approved in the Conditional Closure Plan
Modi f ication for the Refuse Hideaway landfill (#1953) dated
September 6, 1988, and complete installation as soon as
practicable and in no event later than thirty days from the date
of issuance of this injunction.

2. Immediately following installation of the gas
monitoring probes, carry out the sampling, testing and analysis
required in the plan.

3. later date is approved by the Department of
Resources,Natural develop and submit theto Department for

approval f in al detai led plan for construction ofa a gas
extraction prevent migration of explosivesystem to andgases
efficiently collect and combust hazardous air contaminants by no
later than February 1, 1989.

complaintA and and' motion forsummons temporarya
injunction filed December 6, 1988 .were Theon papers were
served on the defendants on December , 1988.

evidentiaryAn hearing the injunctiontemporary ison
scheduled for December 19, 1988, 1:30 p.m. inat Dane County
Circuit Court.

FACTS THE STATE EXPECTS TO PROVE

2

efficiently collect

Unless a

a temporary and permanent injunction.



At the hearing on the motion for a temporary injunction the
prove the following facts.state expects to From approximately

November 1972 to October 1, 1982, John W. DeBeck owned and

landfilloperated the property known Refuse Hideawaya on as
landfill under license #1953 issued by the Department of Natural

The property is located in the SW 1/4 of the NW 1/4Resources.
of sec. 8, T7N, R8E, Town of Middleton, Dane County, Wisconsin.

John W.
which the Refuse Hideaway landfill locatedupon from

November 2, 1972 March 1,to 1982. By warranty deed dated
March 1, 1982, the conveyed from John W.
DeBeck and Thomas DeBeck to Refuse Hideaway, Inc.

From October 1, 1982^ to the present. the license #1953 has

inbeen held the of Refuse Hideaway, Inc. , domesticname a
corporation.

The last corporate filing with the secretary of state1982. was
in 1983 and shows the president of the corporation to be John W.
DeBeck.

solid waste landfill. The landfill
design capacity of 1,300,000 to 1,500,000 cubic

yards.
The received municipal

underlying liner to retard migr ationthean pr event ofor
landfill off-site. A two-foot compacted clay layer hasgases
been placed over almost all of the landfill. The clay capping

- 3

has
The gas is explosive^

landfill
methane gas.

refuse -and—'produces

The landfill does not have

DeBeck was the owner of record of the real property
/S

in size and has a

as a commercialFrom 1974 to May 15, 1988, the site operated
about twenty-three acres

Refuse Hideaway, Inc., was incorporated in February

landfill property was



began in August of 1988 and is nearing completion. The clay cap
frozen ground conditions willand inhibit release of explosive

to the atmosphere and thereby increasegases the likelihood of
gas migration off-site. The migration route is through

Residents in the vicinity of the landfill are
subject impactto from migrating explosive from thegases
landfill. A system gas

(methane) is migr atinggas off-site in

The present gas and other available

quantity of off-site gas migration. Installation of gas probe
monitors is to determinenecessary the extent of subsurface
explosive gas migration away from the landfill. In addition. the
installation of monitoring probesgas inset theoutas
September 6, 1988, plan modification is necessary to provide data
needed to design the

gases and
The probe installation and

the sampling.

(as
This deadline requires

that a system be and combust hazardous air

contaminants.

4

gas extraction system in order to prevent 
the migration of explosive and to efficiently collect 
combust hazardous air contaminants.

of September 30, 198^. 
installed to collect

to monitor control and prevent off-site 
migration is necessary to protect public health and safety.

Explosive

testing and analysis required by the September 6, 
1988^ order must be 
in order for the defendants to meet the regulatory deadlines 
extended by DNR)

concentrations approaching or exceeding the lower explosive limit 
for the gases.

XijxaXly.

methane

^i^it/'^oils and bedrock.

monitoring probes 

information is inadequate to measure or determine the extent and

carried out during the 1988-89 winter season



Under landfillpresent conditions. it is tonecessary
collect gas migration data during the winter months in order to

the effect ofmeasure subsurface migration. The
failure installto probes before thegas will
substantially delay gathering information necessary to design a

extraction Ifsys tern.gas permitted togases are

installationThe of moni toring probes becan
accomplished within thirty usingdays accepted engineering
practices.

On April 7, 1987, the DNR issued a Closure Plan Approval for
the landfill which included the requirement that the defendants

to submit an infield conditions report.were
include a proposal to control and vent gas.

. On May 3, 1988,
John W. DeBeck and Refuse Hideaway, Inc., that required. among
other things. that the defendants were to submit a plan for DNR

approval that would. for and prevent the
migration of explosive gases generated by the landfill and to
efficiently collect and combust hazardous air contaminants."

On July 1, Inc. ,
through i ts consultant. RMT, Inc. , submitted theto DNR a
proposed gas management plan which included a proposal to install
twenty-four gas monitoring probes around the landfill. The
stated to, thepurpose was extent ofpresence or

5

"effectively monitor

winter season

"document

The report was to

the DNR issued a Special Consent Order to

1988, John W. DeBeck and Refuse Hideaway,

frost on the

explosive 
migrate off-site they are likely to ^isperse and later capture of 
the gases will not be feasiblej^'

gas



This data will be used
for the management plan design." The proposal stated that the

whichplan. included gas sampling, testing and analysis. would
take eight weeks to complete.

On September 6, 1988, the DNR approved the gas management
plan by issuing to John W. DeBeck and Refuse Hideaway, Inc. , a

Plan Approval Modi f ication for the Refuse
Hideaway The plan requires that twenty-four gas

installed by October 31,to be 1988,are and

final detailed plan for construction of a gas extraction
sys tern to the migr ationpr event of explosive andgases

efficiently collect and combust hazardous air contaminants be

submitted by January 1, 1989.
The defendants have failed to install any of the twenty-four

gas monitoring probes required by the plan. The defendants have
not applied for or obtained any extension of the October 31,/988,
deadline for installation of the gas probes or any other deadline
in the plan modification.

installationThe of probe monitors isgas tonecessary
ofextent subsurface explosive gas migration off

the landfill site.

APPLICABLE SOLID WASTE LAW
The regulation of solid waste is governed by secs. 144.43-

144.799, Stats., and the Wis. Admin. NR 500-NR 551.

The is given primary responsibility for regulatingDNR solid

was te.

6

Conditional Closure 
landfill.

monitoring probes

landfill gas migration around the site.

Sec. 144.431(1), Stats.

that a

determine the

Code chs.



Refuse Hideaway Landfill isThe "solid waste facility"a,
under the definition at sec. 144.43(5), Stats., and has received

sol id was te" i s def ined inthe Wis. Admin.termas

Code § NR 500.03(86).

Wisconsin Administrative Code § NR 500.03(92) & (93) define
"owner"the terms and applicable to Wis. Admin. Code

chs. NR 500-NR 522 by adopting the definition at sec. 144. 42(9) ,
That definition states as follows:Stats.

0-

144. 442 (9) (a) , Stats.Sec.
Under these definitions. because they are either present or

past property and both Johnoperators. DeBeckowners W. and
Refuse Hideaway, Inc. , and operators subject to the

Wis. Admin. Code regulations in chs. NR 500-NR 551.

Wisconsin Administrative Code § NR 506.07(3) requires that

maintain existingno person landmay or a new or

operation and the minimum requirement that

7

the
at
This

: the 
term

"Owner" 
direct

"municipal

"operator"

operate!^
disposal facility except in conformity with an approved plan of

operates 
time any 

term includes

1."Operator" means any person who operates a 
site or facility or who permits the disposal of wastes 
at a site or facility under his or her management or 
control for consideration, regardless of whether the 
site or facility remains in operation and regardless of 
whether the person operates or permits disposal of 
wastes at the time any environmental pollution 
occurs. This term includes a subsidiary or parent 
corporation.

are owners

2. "Owner" means any person who owns or who 
receives direct or indirect consideration from the 
operation of a site or facility regardless of whether 
the site or facility remains in operation and 
regardless of whether the person owns or receives 
consideration at the time any environmental pollution 
occurs. This term includes a subsidiary or parent 
corporation.



Mo/

Wis. Admin. Code § NR 506.07(3).

requires that,
"all solid waste disposal facilities which have a design capacity

thangreater 500,000 cubic yards installto systemare toa

efficiently collect and combust hazardous air contaminants. By
rule. the system is to be installed by August 1, 1988, however.
the DNR in this case has extended the deadline to September 30,
1989.

In partial compliance with the special order ofconsent
May 3, 1988, and the requirements of Wis. Admin. Code chs. NR 500
et the defendants. July 1,seq. , 1988 , submi ttedon a gas
management plan to DNR for approval.

SeptemberOn 6, 1988, DNR approved the proposal, wi th

condi tions. by issuing the Conditional Closure Plan Approval
Modification. The state seeks
and require the implementation of those parts of the plan that
threaten harm if delayed.

The gr anting of injunctj^ntemporary i s wi thina

of the court. Sec. 813.02(1) and 144.98,

Congdon, 25 Wis. 2d 663, 665, 131V. N.W.2d
(X(1964) .

8

a 0. s a

th^

Stats.;discretion 
^Sc^ear er

recovery system 
at or beyond the 
25% of the lower 

The depar tme n t may 
gas^at the

a temporary injunction to enforce

Effective means shall be utilized to prevent the 
migration of explosive gases generated by the waste 
fill. At no time shall the concentration of explosive 
gases in any facility structure, excluding the leachate 
collection system or gas control or 
components, or in the soils or air 
facility property boundary exceed 
explosive limit for such gases, 
require the concentration of explosive 
exceed the lower detection limit for thaU 
facility property boundary.

■ fWj-
377

The threshold question is the proper legal standard is

In addition, Wis. Admin. Code § NR 506.08(6)



to apply in exercising its discretion.
Section 813.02(1), Stats., grants general authority to issue

The statute is a codification of the common law standard for
leadinginjunction. Theofissuancethe temporary casea

construing the statute is Werner v. A Inc. ,

summari zes the513, 259 N.W. 2d 310 ItWi s. 2d80

standard as follows:

be issued lightly.

Although Grootemaat accurately describes forthe standard

it is not fully applicable toinjunctions under the
authority.injunctions sought When theunder statutory

specifically author! zed the issuance ofLegi slatur e
compliance with regulatoryinjunctions andstatutesto

9

are not to 
A 

the

or 
the 
the 
be

has 
e ^nsure

about to do, or is procuring 
to be .done in violation of 
party ^tending to render

a temp^ary injunction may

Werner, 80 Wis. 2d at 520 (footnotes omitted) .

a temporary injunction:
'T^hen it appears from his pleading that a party is 

entitled to judgment and any part thereof consists in 
restraining some act, the commission or continuance of 
which during the litigation would injure him, or when 
during litigation it shall appear that a party is doing 
or threatens or is 
suffering some act 
rights of another 
judgment ineffectual, 
granted to restrain such act.

.|L. Grootemaat & Sons, 
(1977) .

common law,

Injunctions, whether temporary or permanent. 
The cause must be substantial, 

temporary injunction is not to be issued unless 
movant has shown a reasonable probability of ultimate 
success on the merits. Temporary injunctions are to be 
issued only when necessary to preserve the status 
quo. Injunctions are not to be issued without a 
showing of a lack of adequate remedy at law and 
irreparable harm, but at the temporary injunction stage 
the requirement of irreparable injury is met by showing 
that, without it to preserve the status quo pendente 
lite, the permanent injunction sought would be rendered 
futile.



rules, showing of irreparable injury is nota Innecessary.
Wisconsin this principle has been established in several cases.

Fonk’s Mobile Home ParkState V. S Sales, 117 Wis.Inc. , 2d 94,

343 N. W.2d 820 (Ct. 1983),App. involved civil action fora

injunctive relief under 100.20(6) , Stats. , brought by thesec.

state against the defendant for mobile home park trade practices

in violation of Wis. Admin. Code ch. Ag 125. Fonk's argued that
the common law standards for an injunction must be met regardless
of the statutory origin of the injunction. . 117 Wis. 2d 99.at

Section 100.20(6) , author! zed injunctiveStats. , relief for

violations of any order issued this section.under The court

rejected Fonk's argument and stated that the statutory injunction

need all of the law requisites.not meet The courtcommon

stated:

at

the

of

4
r 

that 
notice

supr erne 
the

defendant 
t^'^ contract

10 -

----The statute at issue here specifically provides 
■the court with authority to issue an injunction if an 
order has been violated.

Section 100. 20(6), Stats., establishes 
requirements for issuing an injunction. It does not 
require threat of future harm. The first sentence of 
secfe4r©f^l00.2 6 (6) indicates the legislative intent that 
pas t violations are the gravamen of the injunctive 
action. "t^The department may commence an action in 
circuit court in the name of the state to restrain by 
temporary or permanent injunction the violation of any 
order issued under this section.*^"

In two recent cases, the supreme court has 
enumerated the requirements for the issuance of a 
statutory injunction. Pure Milk Products Cooperative 
V. National Farmers Organization, 90 Wis. 2d 781, 280 
N. W. 2d 691 (19J9) , addressed injunctive relief based on 
sec. 185.43(2), Stats., regulating competitive 
practices among cooperatives. The court held that an 
injunction may be issued under sec. 185.43(2) upon a 
Rowing that a cooperative has a contract with a member 
o© members, that the defendant had» .actual or 
constructive notice of th$^ contract that the



117 Wis. 2d at 100-02 (footnotes omitted).

The statutory language at sec. 144.98, Stats., authorizing

injunctive relief is broader than

it permits injunctive relief and other relief appropriate for

enforcement. Thus, not only may past violations be enjoined;
injunctive relief may be used an enforcement tool to correctas

past misconduct and violations.futur e sectionpr event The

includes injunctions for

[^e Circuit Court for Dane

violation occurred

the special order.rule. license. pl an

approval or permit by injunctional and other relief appropriate

II Sec. 144.98, Stats.

In this case there can be little question but that there has
serious violation of a plan approval. The DNR approved

the proposal of the defendants install twenty-fourto gas

monitoring probes. The defendants stated in their proposal that

eight weeks required install probesto and to completewere

sampl ing tes ting and analysis. The theDNR defendantsgave

essentially eight weeks to install the probes and waited another

11

induced or attempted 
Id.

for enf or cement, cr

is not 
there is

necessary
the

intent, 
prevent an 

flowing 
the injunction will 

695. Thus, 
necessity to 
sec. 185.43. 
indicate that

enforcement

^ounty

in whole or

of plan approvals,
-for

orany other county where a
in part has jurisdiction to

been a

sec. 100. 20(6), Stats., in that

enforce this chapter or

defendant has induced or attempted to induce a member 
to breach his or her contract. Id. at 789, 280 N.W.2d 
at 695. '* It is not necessary for the cooperative to
prove that there is malicious intent, that the 
injunction is necessary to prevent an irreparable 
injury, or that the benefits flowing from the 
injunction will outweigh the harm 
cause. W id. at 789-90, 280 N.W. 2d at 
common law prerequisites are not a 
successful pleading of an action under 
There is no language in the opinion to 
future injury must be shown.



before referringthree weeks the matter the Departmentto of

Justice for enforcement. Plainly, the state has shown a .
reasonable probability of succeeding on the merits.

The requirements of the plan remain in full force and effect

and the defendants have not installed a single monitoring probe

required by the plan approval. If the defendants are permitted

continue violateto law.to the valuable and necessary gas
migration data will be lost and the will instate benot a
position to judge the extent of off-site migration of explosive

Once the explosive gas is off-site. there is little thatgases.
can be done to control its migration. Action needs to be taken

now to protect the public and to enforce the law.

CONCLUSION
A temporary injunction enjoining the defendants as requested

in the motion should be granted.

Dated this day .of , 1988.

Attorneys for Plaintiff
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DONALD J. HANAWAY 
Attorney General

ROBERT A. SELK
Assistant Attorney General

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE OF WISCONSIN,
Plaintiff,

vs .
88 CV 6418Case No.

Defendants.

NATURE OF THE CASE
This Motion for Injunctive Relief arises from actionan

commenced by the of Wisconsin ("State") against JohnState W.
DeBeck ("DeBeck") and Refuse Hideaway, ("Refuse Hideaway") toInc .
force DeBeck and Refuse Hideaway to comply with the ofterms a
Conditional Closure Plan Approval Modification for the Refuse
Hideaway Landfill ("Closure Plan Modification"). The Refuse
Hideaway landfill ("landfill") is currently owned and operated by
Refuse Hideaway. Refuse Hideaway acquired the landfill from DeBeck
by warranty deed dated March 1, 1982 . The license to operate the
landfill transferred to Refuse Hideaway on October 1, 1982 .was
The material facts pertinent to this Motion

April 1987, WisconsinOn 7, the ofDepartment Natural
("DNR") issued a Closure Plan Approval for the landfill.Resources

After extensive negotiations. the parties on May 3, 1988 executed
Special Consent Order ( "Consent Order"). The OrderConsenta

MEMORANDUM IN OPPOSITION 
OF MOTION FOR TEMPORARY INJUNCTION

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC., 
a domestic corporation.

are as follows:



reserved to DeBeck and Refuse Hideaway full right to contest any
modification of Consent Order bythe Pursuant theto
terms of the Consent Order, DeBeck and Refuse Hideaway agreed to
perform certain activities designed to expedite the closure of the
landfill. Specifically,
later than July 1, 1988, for and to prevent
migration of explosive gases and to collect and combust hazardous
air contaminants ( "Gas Extraction Plan"). The Consent Order,
however, neither addressed required that DeBeck Refusenor or
Hideaway implement the Gas Extraction Plan.

Without consultation negotiation with DeBeck Refuseor or
Hideaway, the DNR, 1988 issued the Closure Plan
Modification. Among other things. the Closure Plan Modification
required DeBeck and Refuse Hideaway to install twenty-four (24) gas
monitoring probes by October 31, 1988 and provide by January 1,
1989 detailed plan for construction of extractiona gas
system.

In accordance with the rights reserved under the Consent
Order, DeBeck and Refuse Hideaway on October 6, 1988 filed in the
Circuit Court of Dane County a Petition pursuant to Chapter 227 of
the Wisconsin Statutes to review the efficacy of the Closure Plan
Modification issued by the DNR.
the Honorable George Northrup.

On December 6, 1988, the State of Wisconsin commenced this
action. The Complaint alleges that the Closure Plan Modification

validly issued pursuant to the provisions of 144.44(3),was sec .

2

they agreed to submit to the DNR by no

on September 6,

That action is presently before

a Plan

a final

to monitor

the DNR.



and injunctive reliefand seeksStats., permanenttemporary
compelling DeBeck and Refuse Hideaway to comply with the terms of
the Closure Plan Modification.

ARGUMENT

MERITS OFI .

A threshold issue which this Court must address is whether it
the State's Motionauthority to consider the merits ofpossesses

for a Temporary Injunction. Wisconsin courts have long recognized
that the pendency of a prior suit for the same cause of action, and

parties, be plead in abatement ofbetween the may asame
13 Wis. 84e.g.. Wood vs. Lake,subsequently commenced suit. See,

(1860 ) .
action commenced in the Circuit Court ofinvolvedWood an

Milwaukee County to foreclose a mortgage given by the defendant to
In his answer, the defendant requestedsecure repayment of a note.

that the action be stayed pending resolution of federal courta
husbandof plaintiff'scommenced by certain creditorsaction

against the plaintiff, plaintiff's husband, and the defendant. The
and the trial courtplaintiff demurred to the defendant's answer

sustained the demurrer.
In affirming the trial court, forth athe Supreme Court set

two-part test which must be met in order to plead the pendency of

3

THIS COURT LACKS AUTHORITY TO CONSIDER THE 
PLAINTIFF'S MOTION FOR TEMPORARY INJUNCTION

a subsequent action:a former suit in abatement of



in(a)

(b)

at 81-92.Wood,
Wood appears to require that the plaintiffs inOn its face,

the former suit be the plaintiffs in the subsequent suit and vice
Subsequent decisions of theversa with regard to the defendants.a

haveWisconsin however, adoptedSupreme Court, a more narrow
528Mueller, 102 525,interpretation of Wood. Calteaux Wis .V .

for instance, construed Wood to require only that there be(1899 ) ,
in the Similarly,

214 N.W.2d 753, 62 Wis. 2d 273 (1974) construedDreske,Lorenz v.
Wood to require identicality between the parties and the issues
involved in the two actions. The Court stated:

at 294.Id.
The identicality of parties and issues required by Calteaux

The issues presented in
this case are identical to those posed in the suit pending before

determinationJudge Northrup.
from the the enforceability of the Plan ClosureCourt toas

4

First, the two actions, must be pending 
courts of the same state or government; and

the parties seek a

"It is clear here that the parties to these two actions 
are not identical and that those that are have reversed 
positions in the two actions. The appellants urge that 
the Assignment of Northwest makes the Plaintiffs 
'privies'. But the Defendants have ignored the necessity 
of identical causes of action."

Second, the parties, in general, must be the 
same parties, plaintiff and defendant, i-n both 
actions.

In each case.

two actions.identity of parties or privies

and Lorenz is clearly met in this case.



identicalModification. Each party's in the two
determination theactions. seeks that Plan ClosureDNR a

enforceable,Modification is DeBeck and Refuse Hideaway, theon
other hand, seek a contrary determination. In the final analysis.
the issue posed is whether the State should be allowed. by means
of this subsequently commenced lawsuit, to make an end run on Judge

for Review. We believe
that issue should be answered with a resounding no.

The above discussion amply demonstrates that-the issues raised
on this Motion and in this Complaint should be addressed to Judge
Northrup and that this Court should stay the proceedings of this

The
defendants, accordingly respectfully request that the Motion for
Temporary Injunction be denied and that the Court enter an Order
staying these proceedings pending resolution of the suit currently
pending before Judge Northrup.

II. ALTERNATIVELY,

In the event this Court determines that it has authority to
consider the State's Motion injunctivefor relief, DeBeck and
Refuse Hideaway submit that the Motion must be denied on its merits
because there is no likelihood that the State will prevail on the
merits of this action.

5

THE MOTION FOR TEMPORARY INJUNCTION MUST 
BE DENIED ON THE GROUNDS THAT THERE IS NO LIKELIHOOD THAT 
PLAINTIFF WILL PREVAIL ON THE MERITS OF THIS ACTION

Northrup's jurisdiction of the Petition

action pending the resolution of the action in that Court.

interest., is



readily concedes,., -in its motionthe State andAs papers
sustain its Motion forMemorandum, to Temporarysupporting
minimum,the State, must demonstrate that thereInj unction, at a

likelihood that it will prevail the merits of theis ona
Defendants submit that the DNR in issuing theunderlying action.

Closure Plan Modification failed to comply with relevant applicable
statutory provisions and therefore there is no likelihood that the
State will prevail on the merits of its underlying action.

A.

noted in theAs State ' s Memorandum, the Refuse Hideaway
Landfill was first licensed in 1972 . As such. the landfill aIS

nonapproved facility as that term is defined by the solid waste
la'ws. 144.44(1)(a),(c),Section The closure ofSee, Stats. a
nonapproved landfill initially licensed or before January 1,on

(8)governed by Section 144.44(4)(g) and which1977 Stats.IS

provides as follows in pertinent part:

6

Closure 
By

facilities. 
facilities 

the

The Plan
Enforceable By Virtue 
Comply With Section 
Wisconsin Statutes.

(4)(g) Closure agreement. Any person operating a solid 
or hazardous waste facility which is a nonapproved 
facility as defined under s. 144.442{1)(c) may enter into 
a written closure agreement at any time with the 
department to close the facility on or before July 1, 
1999 .

Modification Is Non-
Of DNR's Failure To 

144.44(4)(g),(8) Of The

(8) Enforcement procedures for older
Notwithstanding s. 144.47, for solid waste 
licensed on or before January 1977, wHich 
department believes do not meet minimum standards 
promulgated under s. 144.435, the following enforcement 
procedure shall apply.



licensee

According to the procedures prescribed by subparagraph (8),

before an Order may be issued by the DNR, the DNR must first inform

the licensee of its intent to issue the Order and, if the licensee
hearing within thirty (30) days of receiving suchrequests a

notice, provide a hearing conducted as a class two proceeding under

Chapter 227 of the Wisconsin Statutes.

neither informed the defendants of its intent to issue the Closure

Modification providedPlan defendants opportunity fornor an

hearing before issuing the Order. Having failed to comply with

the procedures set forth in Section 144.44(8), the DNR and State

Order.

By issuing the Closure Plan Modification Order ex parte. the
DNR also violated the provisions of subparagraph (4)(g) of Section
144.44. Subparagraph (4)(g) is the only statute which directly

7

If 
the 
The

The department shall notify the licensee of its 
(a), and the licensee, within 

such notice, shall notify the 
(c ) .

(a) The department may issue an order relating to 
the facility or may refuse to relicense the facility.

(b) 
intended action under par.
30 days of receipt of such notice, shall notify 
department whether it desires a hearing under par.

Closure Plan Modificationare without authority to enforce the

(c) If the licensee desires a hearing, the 
department may not issue the order or decision under par. 
(a) until a hearing, conducted as a class 2 proceeding 
under ch. 227, is held. The hearing shall be held in the 
county where the facility is located. At the hearing the 
department must establish by a preponderance of all the 
available evidence that the facility does not adhere to 
the minimum standards promulgated under s. 144.435. 
the hearing examiner's decision is in favor o? 
department, the order or decision may be issued, 
order or decision shall be subject to judicial review 
under ch. 227.

In the present case, DNR



of nonapproved landfill facility.addresses the closure a

Subparagraph (4)(g) provides that the operator may

should,

the DNR and the licensee. If subparagraph (4)(g) is to be given

must minimally be construed to require that theitany meaning,

DNR in good faith attempt to negotiate with the licensee the terms

invoking the enforcement proceduresof to

provided by subparagraph (8). Such a

construction which providewith principles of statutory that a

in which will avoidshould be construedstatute a manner a

construction that makes a word or phrase superfluous. State x Ralph

Smith V.

797 (1987), and that each part of a statute should be construed in

connection with every other part to produce harmoniousan

388 170,whole, N.W.2d 130 Wis . 2d 523 , 530,Levy,Levy V.

reconsideration denied 393 N.W.2d 462, 133 Wis. 2d 33 (1986 ) .

By failing to in good faith negotiate the terms of the Closure

Plan Modification, the DNR violated the provisions of subparagraph

Closurethe Plan Modification therefore be(4)(g) and cannot

enforced.

For the reasons set forth above, the defendants respectfully

request that the Motion for Temporary Injunction be denied on its

merits.

8

a legislative intent that closure plans for nonapproved facilities

so as

prior to July 1, 1999 enter into a closure agreement with the DNR.

The use of the terms "closure agreement" and "may" clearly evince

if at all possible, be the result of negotiation between

a closure plan prior

construction is consistent

139 Wis. 2d 788, 796-

at any time

City of Oak Creek, 407 N.W.2d 901,



B. To

Should the determine thatCourt inj unctive relief is
appropriate under the circumstances of this case, DeBeck submits
that such relief may be directed . solely at Refuse Hideaway, the
current owner and operator of the landfill.

Since October 1, 1982, Refuse Hideaway has been the record
owner and licensed operator of the landfill. Notwithstanding this
fact, the that DeBeck iscontends nonetheless personallyState
obligated comply with the Closure Plan Modification. Forto

of its contention, the relies WisconsinStatesupport upon
Administration Code sec, NR 500.03(92) and (93) which incorporates
the definitions of owner and operator set forth in sec. 144.442(9),

The state argues that the definitions of owner and operatorStats.
under sec. 144.442 ( 9 ) , to encompass
any past owner or operator of a licensed landfill. Since DeBeck

the State reasonswas
that he personally obligated to comply with the Closure PlanIS

Modification.
DeBeck submits that the State's position is without merit for

First, the DNR clearly lacked authority to promulgatetwo reasons:
the regulation relied upon by the State.
possessed such authority, the regulation promulgated by the DNR is
inconsistent with and patently unreasonable applied thetoas
statutory framework of the solid waste laws.

9

Alternatively, This Court Lacks Authority 
Issue An Injunction As To Defendant DeBeck.

a former owner and operator of the landfill.

are sufficiently broad so as

Second, even if the DNR



1.

It is the general rule in Wisconsin that an agency created by
the legislature has only those powers which are either expressly
conferred or which are, by necessity, to be implied from the four

under which it operates.of the statutecorners
2d 307, 70 Wis. 2d 395,234, N.W.

288 N.W. 2d 845,399 (1975); Peterson v. National Resources Board,
The effect of this general rule is

that such statutes are strictly construed to preclude the exercise
of a power which is not expressly granted. Racine Fire & Police

The authority of the DNR to issue solid waste regulations is
and 144.435(1) Stats.governed by sections 144.431(a), Stats.

144.431(a), provides that the shall:Section Stats. DNR
"promulgate rules implementing and consistent with ss.
144.47."

Section 144.435(1) provides as follows in pertinent part:

Strictly construing these statutes, it is evident that neither
statute expressly nor by implied necessity authorized the DNR to

and"operator." Thedefine by regulation the "owner"terms

10

to
Code

Promulgate
Sec. NR

The DNR 
Wisconsin 
500.03(92) and (93).

Lacked Authority
Administrative

"The department shall promulgate rules establishing 
minimum standards for the location, design, construction, 
sanitation, operation, monitoring and maintenance of 
solid waste facilities...."

Racine Fire &
Police Commission v. Stanfield,

Commission, 70 Wis. 2d at 399.

94 Wis. 2d 587, 592-93 (1980).

144.43 to



statutory framework of the solid waste, laws in fact negates such
an intent.

Section 144.442(9) provides as follows in pertinent part:

(9) (a) Definitions. In this

1.

2.

(c) 1.

2. ‘

(a)

11

Any person, including an owner or operator and 
including a subsidiary or parent corporation 
which is related to the person, is responsible 
for conditions at a site or facility which 
present a substantial danger to public health 
or welfare or the environment if:

RECOVERY OF EXPENDITURES, 
subsection:

"Owner" means any person who owns or who 
receives direct or indirect consideration from 
the operation of a site or facility regardless 
of whether the site or facility remains in 
operation and regardless of whether the person 
owns or receives consideration at the time any 
environmental pollution occurs. This term 
includes a subsidiary or parent corporation.

Persons responsible. 1. An owner or operator 
is responsible for conditions at a site or 
facility which presents a substantial danger 
to public health or welfare or the environment 
if the person knew or should have known at the 
time the disposal occurred that the disposal 
was likely to result in or cause the release 
of a substance into the environment in a manner 
which would cause a substantial danger to 
public health or to the environment.

"Operator" means any person who operates a site 
or facility or who permits the disposal of 
waste at a site or facility under his or her 
management or control for consideration, 
regardless of whether the site or facility 
remains in operation and regardless of whether 
the person operates or permits disposal of 
waste at the time any environmental pollution 
occurs. This term includes a subsidiary or 
parent corporation.

The person violated any applicable 
statute, rule, plan approval or special 
order in effect at the time the disposal 
occurred and the violation caused or



(b)

(d)

made

(f) The attorney general

definitions provided in Section 144.442(9) to actions by the State
expenditures for environmental repair. If theto recover

legislature had intended the definitions to apply to all provisions
of the solid waste laws, it would have simply defined such terms
in Section 144.43 Stats., the general definition section. By
expanding Section 144.442 ( 9 )'s definition of owner and operator to
apply in all situations, the DNR exceeded it authority and in doing
so ascribed to such terms a meaning which the legislature clearly
intended to have only limited application.

Even if Sections 144.431(a) and 144.435(1) could be construed
to authorize the DNR to define the terms owner and operator. the
definitions by Section 500.103(92) (93)adopted NR and are
inconsistent with and patently unreasonable when applied to the

12

action 
any

the 
the

Right of Action.
accrue to the

Action to Recover Costs.
shall take action as is appropriate to recover 
expenditures to which the state is entitled.

right of action shall 
against any person 

(c) if an expenditure 
at the site

at 'the 
based on

contributed to. the..condition at the site 
or facility; or

A 
to the state 

responsible under par. (c) if 
is made for environmental repair 
or facility or if an expenditure is made under 
sub. (8 ) .

The person's action related to 
disposal caused or contributed to 
condition at the site or facility and 
would result in liability under common law 
in effect at the time the disposal 
occurred, based on standards of conduct 
for that person at the time the disposal 
occurred.

By its express terms, the legislature intended to limit the



framework of the solid waste laws and would lead to absurd results
surely not contemplated by the legislature.

Under the definitions adopted by the DNR, any person who at
any time owned or possessed stock, share of stock,
corporation which pointat in timesome owned operatedor a
landfill may be personally compelled to comply with any enforcement
Order rendered by the DNR. interpretation of the solid

lawswaste not only constitutes outright abolition of thean
doctrine of shareholder limited liability but raises serious state
and federal due process concerns.

Such interpretation also would permit the incongruous result
to make requirements of

Section 144.442(9) by compelling byparty ofa means an
administrative order to expend funds which it could not otherwise
exact under Section 144.442(9). Under Section 144.442 ( 9 )(a), an

or operator is liable to the State in a cost recovery actionowner
only if such person should have known
disposal occurred that the disposal was
cause the release of a substance into the environment

or to the public. at the time of disposal, such person violatedor.
applicable statute.an special order in

effect and such violation contributed or caused the condition to
! or if the persons' actions relating to the disposal of wasteoccur

would have exposed such liabilityto underperson lawcommon
standards in effect at the time disposal occurred. Under the DNR's

13

in a manner

even one in a

which would cause a substantial danger to public health or welfare

likely to result in or

Such an

knew or

an end run on the

rule, plan approval or

of enabling the DNR

at the time the



interpretation, the DNR could avoid such issues by simply rendering
administrative order directingan the party clean-upto the

landfill.
The statutory framework of the solid laws providewaste

further evidence that the legislature did not intend the expansive
interpretation advanced by the DNR. Section 144.441(3)(a), for
instance, provides as follows in pertinent part:

(3)

According to the State, landfilla
would be liable for the tonnage fee notwithstanding the fact that
such person no longer receives any remuneration from the landfill
and has control the ofno amount disposed atover waste the
landfill.

Similarly, Section 144.441(7)(b) provides that:

(b)

14

be collected according to the amount of solid 
or hazardous waste received and disposed of at 
the facility during the preceding reporting 
period.

IMPOSITION OF TONNAGE FEE;EXCEPTION; USE. (a) 
Imposition of tonnage fee. Except as provided 
under pars, (b) to (d) and (e), the owner or 
operator of a licensed solid or hazardous waste 
disposal facility shall pay periodically to the 
department a tonnage fee for each ton or 
equivalent volume of solid or hazardous waste 
received and disposed of at the facility during 
the preceding reporting period. The department 
may determine by rule the volume which is 
equivalent to a ton of waste.

Collection. The owner or operator of a 
licensed solid or hazardous waste disposal 
facility shall collect the groundwater fee from 
the generator, a person who arranges for 
disposal on behalf of one or more generators 
or an intermediate hauler and shall pay to the 
department the amount of the fees required to

a past owner or operator .of



The State would impose upon
landfill duty collect and the theto to DNR statutorya pay
mandated groundwater fee notwithstanding the fact such party would
lack any knowledge of from whom it should collect the fee or how
much it should collect.

the above cited sections of theAs solid waste laws amply
demonstrate, provided in Section 144.442 ( 9 ) , itexcept isas
evident that the legislature intended that the terms "operator" and
"owner," as applied to the solid waste laws, mean the current owner
and licensed operator of the landfill. Since DeBeck is neither the

not an owner or operator for purposes of the relief sought by the
State in this action and cannot be compelled to personally comply
with the Closure Plan Modification.

SUMMARY
For the reasons set forth above. Defendants, DeBeck and Refuse

Hideaway respectfully that the Motionrequest for Temporary
Injunction be denied or alternatively that relief be directed

15

current owner nor current licensed operator of the landfill, he is

a past owner or operator of a



• 'k

solely to Refuse Hideaway, the current owner and licensed operator
of the landfill.

Milwaukee, Wisconsin, this 19th day of December,Dated at
1988.

P.O. ADDRESS:

53202
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DAVIS & KUELTHAU, S.C.
Attorneys for Defendants 
John W. DeBeck and 
Refuse Hideaway, Inc.

250 E. Wisconsin Avenue 
Suite 800 
Milwaukee, WI 
(414) 276-0200

P. Dunn
By: 

MicRael



JAN 4

December 30, 1 988

S.C.

Re: DeBeck

Dear Dave:
Enclosed is a signed copy of the stipulation and order.

Sincerely,

RAS:j an
Enclosure

C

I STATE OF Wisconsin 
DEPARTMEnT OF JUSTICE

DOMALD J. HAHAWAY 
AHORriEY GEriERAL
Mark E. Musolf
Deputy Attorney General

Division of Legal Services 
James D. Jeffries, Administrator
123 West Washington Avenue
P.O. Box 7857
Madison, Wl 53707-7857
Robert A. Selk 
Assistant Attorney General 
608/267-7163

BUREAU OF solid >
HnZflRDe!?5. MAMiSGEWENTiO

Robert A. Selk
Assistant Attorney General

State of Wisconsin v. John W. 
and Refuse Hideav/ay, Inc.
Case No. 88-CV-6418

David W. Neeb 
Davis & Kaelthau, 
Suite 800 
250 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202-4285



DANE COUNTYSTATE OF WISCONSIN

STATE OF WISCONSIN,
Plaintiff,

88-CV-6418Case No.V.

Defendants.

STIPULATION

action againstthis theWisconsin broughtofThe State
and has moved the court for thedefendants on December 6, 1988,

The parties stipulatetemporary injunction. andissuance of a
agree to the following:

install twenty-fourRefuse Hideaway, Inc. , to1. agrees
gas monitoring probes as set out in the Conditional Closure Plan

The probes shallApproval Modification dated September 6, 1988.
earliest practicable time andinstalled thebe eventat

unless a later date is agreed to in1989,later than February 1,
The Department of Natural Resources willwriting by the parties.

of monitoring probes to betotal numberconsider reducing the
installed after consultation with Refuse Hideaway, Inc.

inbe installedgas monitoring probes shall2. The a
that will give priority to the placement of probes insequence

Technical staff ofthe areas of highest potential gas migration.
appropriate installationparties consult thethe shall on

CIRCUIT COURT 
BRANCH 7

JOHN W. DEBECK and 
REFUSE.HIDEAWAY, INC., 
a domestic corporation.

in no



sequence and thereafter the Department of Natural Resources shall
Installation shall

be in accord with the approval.
As the probes are installed, each shall be monitored on .3.

ifmonth. Thereafter,basis minimum ofweekly for oneaa
methane levels at all probes do not exceed twenty-five percent of

the Department of Natural Resourceslower explosive limit,the
consultation with Refuse Hideaway, Inc.,aftermay.

of monitoringresults shall befrequency of monitoring. All
submitted to the Department of Natural Resources.

Nothing in this stipulation or order shall be construed4.
determine the appropriatenessinused to ormanneror any

of any provision of the September 6, 1988, Conditionalvalidity
Closure Plan Approval Modification, the
Department of Natural Resources to issue the Modification.

issued by the court withoutThe attached order may be5.
further notice to the parties.

Dated; Dated: 
DAVIS & KUELTHAU, S.C.

Attorneys for Plaintiff Attorneys for Defendants

53202

2

250 East Wisconsin Avenue 
Suite 800 
Milwaukee, Wisconsin 
(414) 276-0200

DAVID W.^ NEE>^

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163

ROBERT A. SELK
Assistant Attorney General

DONALD J. HANAWAY 
Attorney General

installation sequence.

or of the authority of

forthwith approve an

reduce the



DANE COUNTYSTATE OF WISCONSIN

STATE OF WISCONSIN,
Plaintiff,

88-CV-6418Case No.V.

Defendants.

ORDER

Wisconsin, having moved the forof courtThe State a
parties having entered intoinj unction, theandtemporary a

stipulation that an order may issue;
file herein.record and thetheTHEREFORE,NOW, upon

isRefuse Hideaway, hereby ordered to do theInc.,defendant
following:

shall' install' twenty-fourRefuse Hideaway, Inc.,1. gas
Conditional' Closurein the Planmonitoring probes set outas

Approval Modification, dated September 6, 1988. The probes shall

earliest practicable time and inthebe installed eventat no

is agreed to in

writing by the parties.
monitoring probes installed inshall' be2. The agas

sequence that will give priority to the placement of probes in
Technical■staff ofthe areas of highest potential gas migration.

installationparties consult the appropriateshallthe on

CIRCUIT COURT
BRANCH 7

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC., 
a domestic corporation.

later than February 1, 1989, unless a later date



and thereafter the Department of Natural Resources shallsequence
Installation shallforthwith approve

be in accord with the approval.
As the probes are installed, each shall'be monitored on3.

forweekly basis by Refuse Hideaway, Inc.,a
if methane levels at all probes do not exceedThereafter,month.

twenty-five percent of the lower explosive limit, the Department
with RefuseconsultationafterNaturalof Resources may.

Inc., reduce the frequency of monitoring. All resultsHideaway,
Naturalthe Department ofsubmittedmonitoring shall ’ be toof

Resources.
Nothing in this stipulation or order shall be construed4.

to determine the validity of any provisionin any manneror used
Plsn ApprovalConditional Closure1988,September 6,of the

the Department of Naturalthe authority ofModification,

BY THE COU:

2

MORIA/G. KRUE
Circuit Judge

Resources to issue the Modification.
Dated:

a minimum of one

or of

an installation sequence.
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Davis &
ATTORNEYS AT LAW

January 27, 1989

Re:

Selk:Dear Mr.

Thank you for your attention to this regard.
Very truly yours.
DAVIS & KUELTHAU, S.C.

Michael P. Dunn

Mr. Robert A. Selkcc:

I' ve

Til I

MPD:dvv 
Enclosure

By copy of this letter, Attorney Selk is being served with a 
copy of same.

E.P. c.-j-.
Qt .I»!"ni989

It is unclear to me whether our Stipulation has 
To the extent you blieve it hasn't.

fKiielthau,s.^^^^

P.S. Mr. Selk: 
mooted this action, 
filed this response.

State of Wisconsin v. John W. DeBeck and Refuse Hideaway, Inc.
Case No.: 88-CV-6418

Cynthia Fokakis
Clerk of Circuit Court 
Dane County Courthouse 
210 Monona Avenue 
Madison, WI 53709

Enclosed please find an original and one (1) copy of 
Defendants' Answer and Affirmative Defenses in the above-captioned 
matter. Please file same and return a conformed copy in the 
enclosed self-addressed stamped envelope.
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STATE OF WISCONSIN DANE COUNTYCIRCUIT COURT

STATE OF WISCONSIN,
Plaintiff,

vs.

Defendants.

ANSWER AND AFFIRMATIVE DEFENSES

Inc. , as and
for an Answer to the Complaint of the Plaintiff, allege and state
as follows:

1. Defendants admit the allegations contained in 111 and If2
of the Complaint.

Answering 113 of the Complaint,2 . Defendants admit that
Refuse Hideaway, Inc.
the State of Wisconsin on February, 1982, and that its registered

for service is Gettysburg Drive,John DeBeck, 6629agent W.
Defendants deny that it is presently53562.

in bad standing.
Answering If 43 . of the Complaint, Defendants deny that

Defendant John W. DeBeck has at all times material controlled the
property.

4. Defendants admit the allegations contained in 115-7 of the
Complaint.

5. Answering If8 of the Complaint, Defendants admit that since

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC., 
Domestic Corporation,

Madison, Wisconsin

Defendants, John W. DeBeck and Refuse Hideaway,

is a domestic corporation and corporate in

Case No. 88-CV-6418



1

the Property for the disposal of solid
waste under License No. 1953 issued by the Wisconsin Department of
Natural Resources and that throughout the time period in question.
John DeBeckW. served President of Refuse Hideaway, Inc.as
Defendants deny the remaining allegations contained in 1[8.

6. Defendants admit the allegations contained in 1(9 of the
Complaint.

7. Answering l|10 of the Complaint,

Refuse Hideaway, Inc, owner/operator of the landfill on the
Defendants deny that Defendant,Property.

current owner or operator of the landfill or the property.
8. Defendants admit the allegations contained in 1(11 and 1|12

of the Complaints. Defendants specifically allege that the Special
Consent Order was

with respect to the Closure Plan Approval issued on April 7, 1987.
9. Answering 1(13 of the Complaint, Defendants allege that 1(3

of the Consent Order speaks for itself and therefore requires no
response from these answering Defendants.

10. Answering 1(14 of the Complaint, Defendants admit that on
July 1988,1, in compliance with 113 of the Consent Order,
Defendants submitted to Resources a

for itself.

2

has operated a landfill on

a result of negotiations between the Department

is an

To the extent the allegations contained in 1(14 are

October 1, 1982 to May 15, 1988, Defendant, Refuse Hideaway, Inc.

Defendants admit that

the Department of Natural

John W. DeBeck is a

proposed landfill gas management plan, the terms of which, speak

of Natural Resources and Defendants as to Defendants' obligations



submitted by Defendants Defendants' obligationsor under the

11.
September 6,

12. Answering 1|16 of the Complaint, Defendants state that the
Conditional Closure Plan document speaks for itself and therefore
requires no comments from these answering Defendants.

13 . Answering If 17 of the Complaint, Defendants admit that as

the 24 inwere

14 . Defendants deny the allegations contained in IflS.
15.

stats. speak for themselves.
and therefore require no response from these answering Defendants.

AFFIRMATIVE DEFENSES
As Defendants allege and

state as follows:
1.

3

Defendants deny that the Department of
Natural Resources possessed authority to issue the document.

Defendants a Conditional Closure Plan Approval Modification for the 
Refuse Hideaway Landfill.

The Conditional Closure Plan was not validly issued by the
Department of Natural Resources. . . 

of the date of the Complaint, Defendants had not installed any of 
gas monitoring wells. Defendants deny that they 

violation of any binding plan or order issued by Plaintiff.

Answering 1|19 and If20 of the Complaint, Defendants allege 
and state that §§144.98 and 144.99,

1988, the Department of Natural Resources issued to
Answering If 15 of the Complaint, Defendants admit that on

inconsistent with the terms and provisions of gas management plan

and for its Affirmative Defenses,

Special Consent Order, Defendants deny the same.



t

2. if validlyEven issued. the of NaturalDepartment
Resources lacked authority to bind Defendant John W. DeBeck to the
terms and conditions set forth therein.

3. The Department of Natural owed duty toResources a
Plaintiff to negotiate the terms and conditions of the Conditional
Closure Plan prior to its issuance.

WHEREFORE, Defendants demand Judgment as follows:
1. Dismissing the Complaint of the Plaintiff.
2 . Alternatively that the Conditional Closure Plan be held

to have no binding force or effect upon Defendant John W. DeBeck.
3. Their costs and disbursements of this action.
4. Such other and further relief as the Court may deem just

and equitable.
Dated this January, 1989.

P.O. ADDRESS

53202-3101

4

MicKdel P.Dunn,Es^^ 
Attorney for Defendants, 
Refuse Hideaway, Inc. and 
John W. DeBeck

DAVIS & KUELTHAU, S.C. 
Ill E. Kilbourn Avenue 
Suite 1400 
Milwaukee, WI 
(414) 276-0200

f day of



Speed Letter®
From To  

 
Subject   

Date 

•)

1

-No. 8 POLO

-No. 10 POLO Signed

5^UAg.M

jlA

lei

RECIPIENT

- No. 9 ft 10 FOLD

MESSAGE

 Po5~

Ccn p.
1 14^

ew?<V7
U i(eus»

yijL^

REPLAY

w iMguG^

1^ to? cxiU

aA CiM.

(^k)

(^rk
— No.satoflp^ \ _

/VON 

V^oaJonM Cb^ 

cT4w»pRM^nu*c»

/tam l^l^ ■ biC Oa,
,.oP /HAtL

Iq Ia

 a^g rptAgkSriXia 
unt^cu^. >iypgdi^u [i ,/^Lk i~" 

p.^ Xir S>AkjJ![ '/Jc^
 

zii^L XLi<a W6mt> ■■ ^'-

 [^ 0^ ^cc/^cublf y^U

6Ct)O^c4D
’^3^
IN \(^ITE COPY, RETURN PINK COPY.

86

InX^  

 



E.P. UNIT

Re:

Dear Ms. Fokakis:

Thank you for your attention to this regard.
Very truly yours.
DAVIS & KUELTHAU, S.C.

Michael P. Dunn

co:

.i-1tt&;Kllbourn*Sujtfc140tt*MilwaukeeiWl532fl2:310r*414-276il200*CableAddressSWR{AW,*Fax414-27&a36ar.j

MPD:dvv 
Enclosures

Robert A. Selk
Assistant Attorney General

Cynthia Fokakis
Clerk of Circuit Court 
Dane County Courthouse 
210 City-County Building 
Madison, WI 53709

I certify that by copy of this letter. Attorney Robert A. Selk 
is being served with a copy of same.

State of Wisconsin v. John W.
Case No.: 88-CV-5455

Enclosed for filing please find an original and one (1) copy 
of a Memorandum in Support of Petition for Review in the above
captioned proceeding. Please return a conformed copy to me in the 
envelope provided.

Davis 
ATTORNEYS AT T*’

---.

FEB-I 1989 ;

DeBeck, et al.

January 31, 1989

^Kuelthau, s.c.j
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Petitioners.
Case No.: 88-CV-5455vs.

STATE OF WISCONSIN,
Respondent,

NATURE OF THE CASE
This arisesmatter from Petition for Review filed bya

Petitioners, Refuse Hideaway, Inc. ("Refuse Hideaway") and John W.
DeBeck ("DeBeck"), of administrative order issued by thean

ofDepartment Natural ("DNR") entitled "ConditionalResources
Closure Plan Approval Modification for the Refuse Hideaway Landfill
(#1953)" ("September 6 Modification"), a copy of which is attached
to the Petition for Review as Exhibit A.

HideawayRefuse is the landfillof located inowner a
Middleton, Wisconsin, known the Refuse Hideaway Landfillas
("Landfill"). DeBeck is the president of Refuse Hideaway. Refuse
Hideaway acquired the Landfill from-DeBeck by a warranty deed dated
March 1982.1, licenseA operate the Landfill (#1953)to was
issued to Refuse Hideaway October 1, 1982. Refuse Hideawayon
operated the Landfill from that until its -closuredate in- the — ■
Spring of 1988.

MEMORANDUM IN SUPPORT OF 
PETITION FOR REVIEW

JOHN W. DEBECK and 
REFUSE HIDEAWAY, INC.,



. V

Prior to April 7, 1987, Refuse Hideaway submitted to the DNR
On April 1987,7, the DNR

Closure Plan Approval, a copy of which is attached as Exhibit B to
the Petition for Review.

water supply wells near the Landfill, Refuse Hideaway and DeBeck
agreed to enter into a Consent Order with the DNR, a copy of which
is attached as Exhibit C to the Petition for Review. The Consent
Order reserved to DeBeck and Refuse Hideaway full right to contest
any modification of the Consent Order. The Consent Order further
provided that nothing contained therein was to be construed
admission of liability on the part of DeBeck, personally, or Refuse
Hideaway for any purpose other than for action taken for failure
to comply with the terms of the Consent Order.

Pursuant to the terms of the Consent Order, DeBeck and Refuse
Hideaway agreed to submit to the DNR by no later than July 1, 1988
a plan to monitor for and to prevent migration of explosive gases
generated by the Landfill and to collect and combust hazardous air
contaminants ("the Plan"). The Consent Order, however, neither
addressed nor required that DeBeck or Refuse Hideaway implement the
Plan. In compliance with the DeBeck and Refuse
Hideaway, through their consultants. RMT, Inc., on July 1, 1988
submitted to the DNR a proposed gas management plan to monitor and
prevent migration of explosive gases generated by the Landfill and
to collect and combust hazardous air contaminants. - _A copy of- the

2

as an

a proposed Closure Plan.

Consent Order,

issued a

On May 2, 1988, as a result of contamination found in private



1

Plan accompanying theInc.
Plan are attached to this Memorandum as Exhibit A.

SeptemberOn 6, 1988, issued itsthe DNR September 6
Modification which, among other things, obligated Refuse Hideaway
and DeBeck, personally, to install twenty-four (24) gas monitoring
probes by October 31, 1988, provide by January 1, 1989
detailed plan for extraction system anda gas
install and make the gas extraction system operational by September
30, 1989 .

accordance withIn the rights the Consent
Order, DeBeck and Refuse Hideaway filed this Petition for Review

October 6, 1988. As grounds for review. DeBeck and Refuseon
Hideaway raised issue as to;

(a)

(b)

(c)

(d)

3

The propriety of the October 31, 1988 deadline 
to install the twenty-four (24) gas monitoring 
probes; and.
The authority for and propriety of the DNR's 
decision to impose, as a part of the September 
6 Modification, conditions which do not relate 
to the subject matter of the proposed Closure 
Plan of June 1, 1988.

The authority for and propriety of the DNR's 
decision to require installation of a gas 
extraction system;

The authority of the DNR 
personally to comply with 
September 6 Modification;

to compel DeBeck 
the terms of the •

a final

and the transmittal letter from RMT,

construction of

reserved under



6, 1988, the State
action in the Circuit Court of Dane County to enforce the terms of
the September 6 Modification against Refuse Hideaway and DeBeck.
The proceeding is currently pending before the Honorable Moria
Krueger.

StipulationPursuant reached in in theto courta open
enforcement proceeding. Refuse Hideaway agreed to install the gas
monitoring probes and to negotiate with the State modification of
the deadlines set forth in the September 6 Modification. By virtue
of the Stipulation, the only issue which remains to be resolved in
this proceeding is whether the DNR possesses authority to compel
DeBeck to personally comply with the of the September 6terms
Modification.

Since October 1, 1982, Refuse Hideaway has been the record
owner and licensed operator of the landfill. Notwithstanding this

the September 6 Modification. The only support for this contention
is Wisconsin Administration Code sec. NR 500.03(92) and (93) which
incorporates the definitions of

144.442(9), Stats.sec.
under sec. 144.442(9) are sufficiently broad so as to encompass a
past owner or operator of a licensed landfill. Since DeBeck was
a former owner and operator of the landfill, the State reasons that

4

THE DNR LACKS AUTHORITY TO COMPEL DEBECK TO PERSONALLY 
COMPLY WITH THE TERMS OF THE SEPTEMBER 6 MODIFICATION

owner and operator set forth in

On December

fact, the State seeks to compel DeBeck to personally comply with

The definitions of owner and operator

of Wisconsin commenced an



personally obligatedhe is withcomply the Septemberto 6
Modification.

submitsDeBeck that NR500.03(92) and (93) should be
disregarded for two First, the clearly lackedDNRreasons;
authority by regulation to define the terms owner and operator; and
second. if the DNR possessed such authority. the regulationeven

bypromulgated the is withinconsistent andDNR patently
unreasonable as applied to the statutory framework of the solid
waste laws.

It is the general rule in Wisconsin that an agency created by
the legislature has only those powers which
conferred or which are, by necessity. to be implied from the four

statute under which it operates. Racine Fire &

234, 2d 307, 70 Wis.N.W. 2d 395,
399 (1975); Peterson v. National Resources Board, 288 N.W. 2d 845,
94 Wis. 2d 587, 592-93 (1980). The effect of this general rule is
that such statutes are strictly construed to preclude the exercise
of a power which is not expressly granted. Racine Fire & Police
Commission,

The authority of the DNR to issue solid waste regulations is
governed by sections 144.431(a),

shall;Section 144.431(a), Stats. provides 'that the DNR
"promulgate rules implementing and consistent with 144.43 toss.
144.47."

Section 144.435(1) provides as follows in pertinent parij. .

5

are either expressly

corners of the
Police Commission v. Stanfield,

70 Wis. 2d at 399.

Stats, and 144.435(1), Stats.



strictly construing these statutes, it is evident that neither
statute expressly nor by implied necessity authorized the DNR to
define regulation the "owner" and"operator." Theby terms
statutory framework of the solid waste laws in fact negates such
an intent.

Section 144.442(9) provides as follows in pertinent part:

(a) Definitions. In this(9)

1.

2.

(c)

6

RECOVERY OF EXPENDITURES, 
subsection:

"Owner" means any person who owns or who 
receives direct or indirect consideration from 
the operation of a site or facility regardless 
of whether the site or facility remains in 
operation and regardless of whether the person 
owns or receives consideration at the time any 
environmental pollution occurs. This term 
includes a subsidiary or parent corporation.

"The department shall promulgate rules establishing 
minimum standards for the location, design, construction, 
sanitation, operation, monitoring and maintenance of 
solid waste facilities...."

"Operator" means any person who operates a site 
or facility or who permits 
waste at a 
management

Persons responsible. 1. An owner or operator 
is responsible for conditions at a site or 
facility which presents a substantial danger 
to public health or welfare or the environment 
if the person knew or should have known at the 
time the disposal occurred that the disposal 
was likely to result in or cause the release 
of a substance into the environment in a manner

facility or who permits the disposal of 
site or facility under his or her 
or control for consideration, 

regardless of whether the site or facility 
remains in operation and regardless of whether 
the person operates or permits disposal of 
waste at the time any environmental pollution 
occurs. This term includes a subsidiary or 
parent corporation.



to

2.

(a)

(b)

(d)

(f) The attorney general

the legislature intended to limit theBy its express terms.
definitions provided in Section 144.442(9) to actions by the State

environmentalexpenditures for repair. If theto recover
legislature had intended the definitions to apply to all provisions

it would have simply defined such termsof the solid waste laws.
the general definition section.in Section 144.43 Stats., By

7

Right of 
accrue

Action to Recover Costs.
shall take action as is appropriate to recover 
expenditures to which the state is entitled.

The 
statute,

action 
any

the 
the 
and

Any person, including an owner or operator and 
including a subsidiary or parent corporation 
which is related to the person, is responsible 
for conditions at a site or facility which 
present a substantial danger to public health 
or welfare or the environment if:

right of 
against

(c)

which would cause a substantial danger 
public health or to the environment.

at the 
based on

person violated any applicable 
rule, plan approval or special 

order in effect at the time the disposal 
occurred and the violation caused or 
contributed to the condition at the site 
or facility; or
The person's action related to 
disposal caused or contributed to 
condition at the site or facility 
would result in liability under common law 
in effect at the time the disposal 
occurred, based on standards of conduct 
for that person at the time the disposal 
occurred.
Action. A right of action shall 

to the state against any person 
responsible under par. (c) if an expenditure 
is made for - environmental repair at the site 
or facility or if an expenditure is made under 
sub. (8 ) .



expanding Section 144.442(9)'s definition of owner and operator to
apply in all situations, the DNR exceeded it authority and in doing
so ascribed to such terms
intended to have only limited application.

Even if Sections 144.431(a) and 144.435(1) could be construed
to authorize the DNR to define the terms owner and operator. the
definitions adopted by Section 500.103(92) and (93)NR are
inconsistent with and patently unreasonable when applied to the
framework of the solid waste laws and would lead to absurd results
surely not contemplated by the legislature.

Under the definitions adopted by the DNR, any person who at
any time owned or possessed stock. even one share of stock.
corporation which point in timeat owned operatedsome or a
landfill may be personally compelled to comply with an enforcement
Order rendered by the DNR. Such an interpretation of the solid

laws not only constituteswaste outright abolition of thean
doctrine of shareholder limited liability but raises serious state
and federal due process concerns.

Such interpretation would also permit the incongruous result
of enabling the DNR to make end runan
Section 144.442(9) by compelling byparty ofa means an
administrative order to expend funds which it could not otherwise
exact under Section 144.442(9). Under Section 144.442(9)(a), an
owner or operator is liable to the State in a cost recovery action
only if such person knew

8

a meaning which the legislature clearly

in a

on the requirements of

or should have known -at_the-- -time- the -



disposal occurred that the disposal was likely to result in or
cause the release of a substance into the environment in a manner
which would cause a substantial danger to public health or welfare
or to the public, or, at the time of disposal, such person violated

applicable statute. rule, plan approval or special order inan
effect and such violation contributed or caused the condition to

or if the person's actions relating to the disposal of wasteoccur.
would have exposed such liability under lawtoperson common
standards in effect the time disposal occurred.at If given

and (93) would enable the DNR to avoid such
issues by simply issuing administrative order directing thean
party it seeks recovery from to clean-up the landfill.

The frameworkstatutory of the solid laws providewaste
further evidence that the legislature did not intend the expansive
interpretation advanced by the DNR. Section 144.441(3)(a), for
instance, provides as follows in pertinent part:

(3) (a)

According
landfill would be liable for the tonnage fee notwithstanding- the

9
o

IMPOSITION OF TONNAGE FEE;EXCEPTION; USE.
Imposition of tonnage fee. Except as provided 
under pars, (b) to (d) and (e), the owner or 
operator of a licensed solid or hazardous waste 
disposal facility shall pay periodically to the 
department a tonnage fee for each ton or 
equivalent volume of solid or hazardous waste 
received and disposed of at the facility during 
the preceding reporting period. The department 
may determine by rule the volume which is 
equivalent to a ton of waste.

effect, NR500.03(92)

to the DNR's regulation, a past owner or operator of a



fact that such person no longer receives any remuneration from the

the landfill.

(b)

If given effect. the DNR's definition of owner and operator
or operator of a landfill a duty to

collect and pay to the DNR the statutory mandated groundwater fee
notwithstanding the fact such party would lack any knowledge of
from whom it should collect the fee or how much it should collect.

demonstrate, providedexcept in Section 144.442(9), it isas
evident that the legislature intended that the terms "operator" and
"owner," as applied to the solid waste laws. mean the current owner
and licensed operator of the landfill. Since DeBeck is neither the
current owner nor current licensed operator of the landfill, he is
not an owner or operator for purposes of the relief sought by the
State in this action and cannot be compelled to personally comply
with the September 6 Modification.

10

would impose upon a past owner

landfill and has no control over the amount of waste disposed at

Similarly, Section 144.441(7)(b) provides that:

As the the solid waste laws amplyabove cited sections of

Collection. The owner or operator of a 
licensed solid or hazardous waste disposal 
facility shall collect the groundwater fee from 
the generator, a person who arranges for 
disposal on behalf of one or more generators 
or an intermediate hauler and shall pay to the 
department the amount of the fees required to 
be collected according to the amount of solid 
or hazardous waste received and disposed of at 
the facility during the preceding reporting 
period.



SUMMARY
For the reasons set forth above. Defendant DeBeck respectfully

requests that the Court reverse the September 6 Modification to the
to personally comply with itsit seeks to compel DeBeckextent

terms.
Dated at Milwaukee, Wisconsin, this

1989.

By
1

P.O. ADDRESS:

53202-3101

11

111 E. Kilbourn Avenue 
Suite 1400 
Milwaukee, WI 
(414) 276-0200

DAVIS & KUELTHAU, S.C.
Attorneys for Defendants 
John W. DeBeck and 
Refuse Hideaway, Inc.

,2 /7^
O/ day of January,
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July 1, 1988

Special Consent" Order SOIZ-88-02ARe;
Im

Enclosed are cbe following;

Appendix A

Appendix A

the status of monitoring well construction

MB

sit

ABB

1181.05 2US;5bR:curtner
c-C,-.-

Flease call if we can be of any assistance in your review of the enclosed 
materials or with any other aspects of the site. It- is- out- understanding that 
we will receive a response from you concerning the gas management plan in ' 
approximately three (3) days*

Dear Ms. Curtner:
On behalf of Refuse Hideaway Landfill, Inc., (RHL) we-have prepared this 
submittal to address and comply with your Hay 3, 1988, Special Consent Order 
(Item Ho. 31 5, and 6).

AM 7 Inc.
Suite 1^4 
1406 EasI Wastnnyion Ave. 
MaOison. Wl 53703-3009 
Phone.- 608-255 2134 
FAK: 606-255-0234

K proposed landfill gas managamant plan to monitor and prevent 
migration of explosive gases generated by the landfill. The plan 
also addresses the issue of collection and destruction of 
hazardous air contaminants.

A letter summary on 
activities.

Ms. Katliryn A. Curtner 
Assistant Administrator 
Division of Enforcement 
WI Department of Natural Resources 
P.O. Box 7921 
Madison, WI 53707

ZW"

Enclosure 
cc: John DeBeck 

Tom DeBeck 
Dave Neeb 
Chuck Leveijuc 
Bob Selk 
Paul Didier 
Paul Huebner

Sincerely,
fit.

Ed C. Scaro, P.E.
Senior Project Engineer

A. Bartlett, F.E.
Project Manager

KMl, INC/MAJISON • DAVIS & KUELTHAU



RMT, INC/MADISON -- DAVIS & KUELTHAU0608 255 0234 !2!00312/16/88 17:57

appendix A: LANDFILL GAS HAMAGEHENT PLAN
Background:

1988, Refuse Hideaway, and John DeBeck signedInc.,

Consent Order SOD-88-02A with the WI Department of Natural Resources,

The orderconsent contained broad Scope of corrective actionsa

associated with the closure of the Refuse Hideaway landfill. One of the

tasks Included in tl^e consent order Is the development of a landfill gas
M

managemont plan.

plan be submitted to the Department, by July 1, 1968, to effectively
monitor the migration of explosive gases generated by the landfill and

efficiently collect and control hazardous air contaminants.
On J une 3 , 1988, selected for under Wisconsin

Energy Bureau’s Waste Energy Evaluation and Technical Assistanceto

Program for a landfill gas recovery project. RHL Intends to Incorporate

Department and RMT
IB staff met on June 17, 1988 to discuss gas related issues and agreed that

conceptual plan for gas management at the landfill would be to thea

WDNR by the July 1 deadline.

Purpose;
this comply with Consent Orderto

S0D-88-02A. This letter report comprises

submittal which responds to Items 3, 3 and 6 of the Consent Order.
This submittal

that - will

1181.05 208;PRO;refuO629 1

RHL was

presents a conceptual-^ Landfill Gas Management Plan 
for Refuse Hideaway Landfill, including a planned technical' approach and

a grant

Specifically, Item No. 3 of the order reiiuired that a

On May 2,

proposed schedule for the phased development of the plan,

this grant into the overall gas managemeut plan.

The purpose of submittal Is

a portion of the overall
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monitor and efficiently collect and control landfill gas and hazardous

air contaminants.

Scope?
to present the technical approach

Management Plan for RefuseLandfill Gasand design ofconcepts a

The plan has been developed as a four~phase approachHideaway Landfill.

and is presented below.

Phase 1: Site Honltorlng and Data Collection

Phase 1 will theinstrument or

This data will baof landfill.gas migration around the site.extent
The phase Includes theused as data for the management plan design.

following tasks:

Install 24 multi-level, perimeter gas monitoring probes.

at

Test Extraction Well InstallationPhase 2:

pumping and performance testing will be performed.- This phase includes..

the following tasks:
wells for migrationextractionInstall three test gas

1181.05 208:PRO:refu0629 2

■■

gas 
and

Time Line: «Ehase 1 will" require eight (8) weeks to complete.-.

Summarize monitoring 
ex trac tion/mIgra tlon

Monitor landfill gas concentrations In two separate monitoring 
rounds and assess corapliance/nou-compliauce of 25Z L.E.L. 
property boundary.

data, establish locations for 
control, test wells as needed, 

present findings and conclusions to Wisconsin DNR.

Monitor, sample, and analyze the landfill gas for hazardous 
constituents from the three existing leachate head wells.

Phase 2 will install test landfill gas extraction wells on which

site and document the presence

The scope of this submittal Is
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and for internal

Sunimarize project status and present findings and conclusionsto the WDNR.

Is completed prior
Mi

Phase 3: Pump Testing
Mb Phase 3 pump testing will be performed on the three test landfill

data needed to
gas migration recovery system. The phase Includes

Perform pump test on gas extraction wells.
Monitor radius of influence probes, gas monitoring probes, and
gas extraction wells.

and present findings and conclusions

Phase 4: Landfill gas Migration Control/Recovery Systea Design
Phase 4 will

Im

as recjulredto meet 25 percent L.E.L.

1181.05 208;PRO:refuO629 3

ItazardouB 
contaminants

gas extraction 
pump testing.

assess the data gathered under Phases 1-3 and apply it 
to rhe design developed for the landfill gas control/recovery system. 
This phase Includes the following tasks;

Summarize data 
WDNR.

Implement perimeter gas migration control system 
to meet 25 percent L.E.L. at property boundary.

Time line: 
final cover 
and probes.

Analyze extracted 
concentration, 
hydrocarbons),

Phase- 2 work will* require four weeks and assumes the 
" ' . • to the installation of test wells

Prepare and submit a report and plans which describe and , . 
Illustrate the gas management system to be implemented, The 
report and plans will be submitted by January 1, 1989.

submit a 
gas management system to be ImplementedT

Install radius of influence probes around the 
wells to monitor test well perfotrmance during

recovery if needed 
across the site.

gas extraction wells to establish the engineering design 
develop a landfill 
the following tasks;

Time line; Phase 3 work will require six weeks 'to perform and 
would follow Immediately after completion of Phase 2 work.

control/landf111 gas 
hazardous constituents

con tarnInan ts, me thane 
(l.e., chlorinated

to the

gas for 
and gas
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IN

DESrCH OOHCgPTSi
Existing Conditions:

Two separate areas of gas migration potential have been identified
at the Refuse Hideaway Landfill site: an area of lower potential for

of higher potential. summarizes the
physical characteristics of the existing probes and theirgas

M
relationship to the hydrogeology and Existing data indicate anwaste.
area of lower potential for landfill gas migration to the south of thehM
site due to the high ground water table (0-5 feet below ground surface)

and the geology, which consists of silty clayey sands (see Table 1).
The da ta Ind 1 ca te of higher: potential for gas migration to thean area

tM north,west, and This is mainly due to the
deeper ground water table (greater than 40’) and the fractured sandstone
bedrock geology. The shallow soils and fractured bedrock found in these

areas provide an area of high potential for gas migration.
The landfill gas monitoring performed

included in Table 2.

if the compliance standard (25X of the L.E.L.)assess is exceeded at the
-property line of the facility.

Based on existing site data and the potential for gas migration in
the two separate the following phasesareas, established towere

1181.05 208:PRO;refuO629 4

Implement internal gas collection system to control hazardous- 
air emissions as required.

Table 1

Implement internal gas collectlon/gas utilization project if 
this type of project is feasible based on the testing results.

on the existing gas probes is
Based on this limited data it is difficult to

east areas of the site.

migration and an area

Time line: Phase 4 work is likely to be performed from December 1 
1988, to July 31, 1989, with the field construction to begin at the 
latest by June 1, 1989.
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comprise the Landfill Gas Management Plan.

Phase I:
Twenty-four,

Identified migration areas. In the south area, along the south boundary

of 300 feet. The probes will be placed in the unsaturated zone and will
be screened from two feet below the surface to two to six feet below the
water table.

Im
ten feet. Around tlie west, north, and east boundaries of the site where

a high potential for gas migration exists, 20 multi-level gas monitoring

probes will be installed at spacing ranging from 100 to 200 feet on
center to depths of 40, 70, or 100 feet. The probes In these areas willIM

be screened (depending depth) from 5 to 15 feet, 25 to 40 feet, 55 toon
70 feet, and 85 to 100 feet (See Figure 1 for locations of probes and
Figure 2 for diagram of probe detail). All probe locations are

tentative and subject field conditions depending theare to on

Gas concentratlons will of the monitoring
probes over two monitoring rounds. After two rounds of monitoring data
have been compiled, of of complianceassessmentan areas or non

Sa
compliance with Wisconsin Administrative Code NR504 -Section “7' (ier) will -
be made. NR504 Section 7 (a) states that the concentration of gases in

facility structure. andany in the soils

1181.05 208;PRO:refu0629 5
Ml

accessibility of the particular area.

multi-level gas monitoring probes will be installed at a maximum spacing

All four probes will be Installed to a minimum depth of

of the site, where a lower potential for gas migration exists, four,

multi-level landfill gas monitoring probes will be

installed around the perimeter of the landfill limits within the two

be measured at each

or air at or beyond the



INC/HADISON DAVIS & KUELTHAU©608 255 0234 RMT,17:5912/16/88 121008

facility property boundary, shall not exceed 25Z of the lower explosive
limit for such gases at any The monitoring should be performedtime.
after a final cover lias been applied to the site as this data will be

The three existing leachate head wells will be sampled and analysed
for hazardous constituents as required in the Consent Order. Two rounds
of landfill gas monitoring and analysis will be performed. The gas will

benzene.bi
carbon dioxide, and chlorinated hydrocarbons.

The monitoring data will be summarized, and and
The
theon

proposed final cover to be completed by August 1?, 1988.

Phase 2:
Three landfill gas extraction wells have been conceptually laid out

at key locations within the limits of waste (See Figure 1 for conceptual
locations and Figure 3 for construction level detail). The three gas

locations have been conceptually located and their
location may be adjusted depending ou the monitoring results of Phase

At each extraction well location, eight radius of Influence probes1.
Installed at approximate 25-foot centers along two different

radial lines (See Figure 1 for conceptual locations and Figure 4 for
construction level detail}.
Phase 3:

1181.05 208:PRO:refu0629 6

SB

the findings

The gas will also be tested for methane, oxygen, nitrogen.

conclusions of the monitoring program will be presented to the DNR.
phase of work to be completed is based

will be

extraction well

time frame for this

be analyzed for hazardous constituents, including vinyl chloride and

more representative of future long-term conditions.
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Pump tes ting will be performed the extraction wellson

installed in Phase 2. This willtesting provide data on gas

composition, and gas generation rates within Che landfill. The gas willm
also be analyzed for hazardous constituents vinyl Chloride,
benzene) and for gas contaminants (la. chlorinated hydrocarbons). Gas
composition is one of the primary factors

since theprogram, of landfillenergy is directlycontent gas
proportional to its metliane concentration. This factor will be used to

determine the feasibility of gas utilization project for the site.a
The radius of influence probes and perimeter gas monitoring probes

the previous phases will be monitored
performance of the extraction wells at specified pumping The gasra tes.
extraction well installation and testing will be performed to comply
with the State Department of Energy's grant program so that these funds

help in determining the feasibility of a landfill gasMl
utilization project.

Phase 4:
the three previous phases have been

compiled and analyzed, design alternatives will be developed for the

complete landfill gas management plan which will
incorporate the following goals:

1.
Mi

2.

3,
ha

1181.05 208:PRO:refu0629

RMT, INC/MADISO^-

(l.e.

©608^5 0234

A perimeter gas migration control system tliat ensures 
compliance with the greater than 25 percent lower explosive 
limit at the property boundary. ..   ---  --

An internal gas collection system that effectively controls 
hazardous air emissions from the landfill (If required).
An Internal gas recovery and utilization system that generates

in a landfill gas testing

Implementation of a

After monitoring data from

will be used to

to determine theinstalled in
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and co8t-effectivti
Ma

These three goals may be up the gas
A report and plans will be submitted which willmanagement system.

ha
indicate what type of system will be installed at the site to accomplish

the above-stated objectives. This report will pull together all of the

based

information, will present

WDNR and Refuse Hideaway, Inc.
SB

ha

W-

1181.05 208:PRO:refuO629 8

SB

RMT. INCxMADISO^*'0608^5 0234

electricity In an environmentally safe 
manner (if feasible).

a logical approach to meet the goals of the

Interrelated and combined to make

on thisinformation gathered in Phases 1, 2., and 3 and then,
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STRATIGRAPHYPROBE

130’,39'20'-JO*

130'39’2’-i7’

70'1V-17*G2-S

70’?20’-30’G2-D

120’150*2’-10'G3-S

120'150'12 T-20’G3-D

201 in Berni7?-14’G4-A

20± in feffn2*-5’G4-B

50’6’2'-8’G5

(
240’95’20’-30'G6

i

1181.05 208:PRO;refu0629T

'I.
't

.1

1
('

PERFORATED 
INTERVAL

0-1' Sandy silt, 
1-39' Sandstone 

bedrock

DEPTH IO 
WATER

HORIZ. DISTANCE 
FROM HASTE

CT> \ 
CO 
00

00

Gl-2 
Shallow

Gl-1
Deep

n
2 > 
O
w 
§

O’-IO' Silty sand 
and gravel 
10*-100’± 

Sandstone bedrock
SI o

o > <
w
RP

X c 
p 
—I 
X > c

70 
3 
—I

O'-4' Silty Sand/ 
gravel, 4'-100' Dolomite 
100'+ Sandstone

0’-15i Sandy clay 
soli

O’-15’ Sandy clay 
soil

0’1 Sandy silt, 
1-39' Sandstone 

bedrock

TABLE I 
EXISTING GAS PROBES

O’-4' Silty sand/ 
gravel, 4’-100' Dolomite, 
100’+ Sandstone

O'-41' Siit/sand 
soil

05 o co

cn tn
® 
N> wl’-3' Soil 

3'-20’+ Sandstone

l’-3’ Soil, 
3’-20'+ Sandstone
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to

3!kl311''

, Depth

G-1

G-2

86Zdampbare8.5692TtG-4

371damp20.82102G-5

22drybare21.2172G-6

1181.05 208;PK0:refu0629T

Gas Probe 
Identification

Shallow 
Deep

Shallow
Deep

902
902

12
32

> 1002
> 1002

Percent
Oxygen

Ground
Cover

sparse 
grass

bare 
bare

rock 
rock

bare 
bare

Cover 
Condition

damp 
damp

dry 
dry

dry 
dry

902
892

12
22

00
00

00

Shallow 
Deep

Percent of 
Lower Explosive 

Limit 
(LEL)*

TABLE 2 
SUMMARY OF GAS PROBE SAMPLING RESULTS

10.9
.4

Percent of 
Lower Explosive 

Limit 
(LEL)
02
02

t
c? > <
M
5^>

m r- -J 3 > C

902
802

gl o
to

z o \ 3 > o

3

6.2
20.5

10.3
7.8

a>

ai
® to w 4^

> 1002 ‘ 122

632
> 1002

Percent of 
Lower Explosive 

Limit 
(LEL)

‘The L<wer Explosive El.lt for Methane Is (i.e., an LEL of I0»7. 1. eqnal tn 51 Methane).
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VALVED SAMPLING PORT
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i
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tw

MULTI-LEVEL GAS MONITORING PROBEMb
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SOLID WALL 
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■■
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VALVE
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*
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D clay soil backfill

WASTE

M 9

WASTE.24*-3e' DIA. BOREHOLE

I*
o

0B«
0 o

o
r-2' Granular backfill0««

O

O 0Im
o

a*-

LANDFILL GAS EXTRACTION WELL"

Own Dy PFD

1
1181.05
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protective 4’IPE 
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SUMMARY LETTERAPPENDIX B:

July 1 * 1988

MB

Dear Ray:

*6

la*

toluene.

1181,05 103;SLR:tlerney
■i

P-21BR 
P-23S 
P-24D 
P-2 5$ 
P-25BR
P-26D 
P-28S

P-22S
P-24E
P-Z5D
P-26S
P-27S

12/16/88

Three rounds of landfill gas have been collected from gas probes and leachate 
head wells and analyzed using the FGC. Chlorinated VOCs and aromatic 
hydrocarbons were identified in the gas.

©608^5 0234

Mr, Raymond Tlexmey
Department of Natural Resources
SW-3
P.O. Box 7921
Madison, WI 53714

RMT, INC/MADISON --DAVIS & KUELTHAU

The discrete zone testing and sampling of water at P-23D appeared to work 
better than soil head space analysis, because there was less cliance of 
cross-contaiuiuatiou so the integrity of the samples appeared to be better. 
However, this zone testing is a slow process. Some water is used in drilling 
and coring, so this water must be purged from the formation prior to 
sampling. Testing at P-23D appeared to differentiate a zone higher in the 
formation tliat contained chlorinated ethylene compounds and a deeper zone thaL 
also contained some aromatic hydrocarbons such as toluene.

The purpose of this letter is to update you on the progress of the drilling at 
the Refuse Hideaway Landfill. Between two and three drilling rigs have been 
on-site for the past three weeks in an effort to complete well installation as 
soon as possible. We anticipate that 12 of the 15 wells required in the 
Consent Order will be substantially completed by July 1. We hope to Install a 
13th well next Tuesday, These will Include the following wells:

We have used the field gas chromatograph (FGC) to select well screen depths at 
P-25D, and P-23D. The FGC measured VOC concentrations in soil head space 
samples from P-25BR, and the water samples at P-23D. At P-25BR, a sand and 
gravel zone from 85 to 95 feet deep was identified as a zone containing higher 
concentrations of chlorinated volatile organic compounds (VOCs). While 
aromatic hydrocarbons were also identified, it is not clear whether these 
compounds were contaminants in the drilling mud.
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The ceaaons for this delay include the following;

Ml

boreholes had to be re-drilled;
M

Ml

a

At this

Please call if you have any questions.
Since

Mi^ IJv
Enclosure

1181.05 103:SLR:ciemey

case, 
We had

. .. _Lee A.- Bartlett, P.£. 
Project Manager

alternative measures such as casing the borehole, 
more powerful rij; had to be arranged; and
efforts were made to retrieve the drilling bits and core 
barrel.

Mr. Raymond Tierney 
Page 2 
July 1, 1988

.12/16x88

or getting a

We will be unable to meet the deadline of July 1 for completion of all 
wells.

At this time, we hope to be finished with the 15 wells by July 15, assuming 
that 50 feet of sampling is performed on each of the two remaining wells. 
Deeper drilling and more testing will result tn additional delays, 
time, we anticipate that samples will be collected the week of July 18, 
1988. Furthermore, it should be possible to submit a water table map and 
summary of FGC results by August 1.

Howard Evan Canfield^
Project Hydrogeologist

Packer testing of discrete zones is taking longer than 
anticipated. It is taking approximately one day to drill, 
purge, and sample a single 10-foot zone in the rock, 
originally anticipated that at least two zones could be sampled in 
day.

Difficult drilling cuuditions liave been encountered. The soft 
sandstone presented a problem for the drillers because soft sand In 
the borehole would cave in and wedge the drill bit or core barrel In 
the borehole. As a rerult, three boreholes will have to be 
abandoned with equipment in the bottom of the hole. This resulted 
in additional delays because:



February 21, 1989

53202-3101
Re:

Neeb:Dear Mr.

Thank you for your attention to this matter.
Sincerely,

RAS:aag
Enclosures

STATE or Wisconsin 
DEPARTMEnT OF JUSTICE

DONALD J. HANAWAY 
AHORNEY GENERAL
Mark E. Musolf
Deputy Attorney General

Enclosed 
Order

Robert A. Selk
Assistant Attorney General

Division of Legal Services 
James D. Jeffries, Administrator
123 West Washington Avenue
P.O. Box 7857
Madison, Wl 53707-7857
Robert A. Selk
Assistant Attorney General"
608/267-7163

Natural 
the 
At

the Department of 
do gas 

unlock
been 

a 
to

State of Wisconsin v. John W. DeBeck, etal.
Case No. 88-CV-6418

find a 
Contempt 

matter. 
, 1989, 

is

David W. Neeb
Davis and Kuelthau, S.C.
Ill East Kilbourn Avenue
Suite 1400
Milwaukee, Wisconsin

Motion and 
Imposition of 

will see that
Motion for 

Remedial 
see that the matter 

The clerk of court 
ahead of ours and we may

I have just been informed that 
Resources has hired a contractor to do gas monitoring at 
landfill, but needs to obtain keys to unlock the probes, 
this time the DNR has been unable to determine who has the keys. 
I would appreciate your assisting in letting us know where the 
keys are and where we might obtain them.

please find a Notice of 
an Order Finding Contempt and the 
Sanctions in the above matter. You 
is scheduled for March 2, 1989, at 2:00 p.m. 
has informed me that there is a case 
not be able to proceed at that time.



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE OF WISCONSIN,
Plaintiff,

88-CV-6418Case No.V.

Defendants.

NOTICE OF MOTION

To:

that the of Wisconsin, itsPLEASE TAKE NOTICE State by
Donald Attorney General,attorneys, J. Hanaway, and Robert A.

Selk, Assistant Attorney General, will move the court at the Dane
210 Martin Luther King, Jr.County Courthouse, Boulevard, in the

City of Madison on the 2nd day of March, 1989, at 2:00 p.m., or
as counsel can be heard for an order finding

the defendant Refuse Hideaway, Inc., in contempt of court and for

JOHN W. DEBECK and REFUSE 
HIDEAWAY, INC., a domestic 
corporation.

David W. Neeb 
Michael P. Dunn
Davis and Kuelthau, S.C.
Ill East Kilbourn Avenue
Suite 1400
Milwaukee, Wisconsin 53202-3101

as soon thereafter



A copy ofimposition of remedial sanctions under ch. 785, Stats.
the motion is attached hereto.

zi day of February, 1989.Dated this

Attorneys for Plaintiff

2W0622

DONALD J. HANAWAY 
Attorney General

ROBERT A. SELK
Assistant Attorney General

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE OF WISCONSIN,
Plaintiff,

88-CV-6418Case No.V.

Defendants.

The State of Wisconsin, by its attorneys, Donald J. Hanaway,
Attorney General, and Robert A. Selk, Assistant Attorney General,

the defendant Refuse Hideaway,to find inthe court Inc.,move
contempt of court for failure to comply with the order issued by

30, imposition of remedialthe court on December 1988, and for
As grounds therefore, thesanctions under sec. 785. 04 (1), Stats.

State of Wisconsin informs the that the defendant Rufusecourt
Hideaway, failed in comply with thehasInc. , toany manner

requiring theprovisions of paragraph three of the order
monitoring of all installed gas probes on a weekly basis and for

all monitoring results the Department ofsubmissionthe of to
Natural Resources.

MOTION FOR AN ORDER FINDING CONTEMPT 
AND THE IMPOSITION OF REMEDIAL SANCTIONS

JOHN W. DEBECK and REFUSE 
HIDEAWAY, INC., a domestic 
corporation.



The motion is supported by such evidence as may be received
at the hearing.

Dated this day of February, 1989.

Attorneys for Plaintiff

2W0622a

DONALD J. HANAWAY 
Attorney General

ROBERT A. SELK
Assistant Attorney General

Wisconsin Department of Justice 
Post Office Box 7857
Madison, Wisconsin 53707-7857
(608) 267-7163



February 24, 1989

53707-7921

Re:

Dear Linda:

7

SE:jak

cc:

)■

MAR I - 1989

cmr. MADiSQN AREA

STATE OF Wisconsin 
DEPARTMEnT OF JUSTICE

DOriALD J. HAFIAWAY
ATTORriEY OEHERAL
Hark E. Musolf
Deputy Attorney General

Ms. Linda Bochert 
Executive Assistant 
Department of Natural Resources 
Post Office Box 7921 
Madison, Wisconsin

This 
referral 
Robert A.

Division of Legal Services 
James D. Jeffries, Administrator
123 West Washington Avenue
P.O. Box 7857
Madison. Wl 53707-7857
Shari Eggleson
Assistant Attorney General 
608/266-9627

p'-

Shari Eggleson
Assistant Attorney General

^IIIITI------------

■S'"

Sincerely,

I . (^1

Charles Leveque 
Ronald Curtis

John W. DeBeck v. Wisconsin Department 
of Natural Resources 
Case No. 89-CV-0960

^6

is to acknowledge receipt of the above-entitled 
and to inform you that Assistant Attorney General 
Selk will represent the Department in this matter.

,-l" Xy- -.-I



March 17, 1 989

Re:

Dear Ms. Fokakis:

for

ifl
Sincerely,

RAS:j an

Enclosure

Michael P. Dunncc:

I

I;

1

, I

r

STATE or Wisconsin 
DEPARTMEnT OF JUSTICE

DONALD J. HANAWAY 
AHORNEY GENERAL
Mark E. Musolf 
Deputy Attorney General

matter, 
informed 
matter.

Robert A. Selk
Assistant Attorney General

S.'
‘-o

filing 
of this 

the filing.
Enclosed 

By copy 
of

Division of Legal Services 
Janies D. Jeffries, Administrator
123 West Washington Avenue
P.O. Box 7857
Madison, Wl 53707-7857
Robert A. Selk
Assistant Attorney General
608/267-7163

is the 
letter, 
Thank

John DeBeck v. Wisconsin Department 
of Natural Resources
Case No. 89-CV-0960, Branch 12

Cynthia Fokakis 
Clerk of Circuit Court 
Dane County Courthouse 
210 City County Building 
Madison, Wisconsin 53709

record in the above-entitled 
petitioner's counsel is being 

you for your attention to this
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STATE OF WISCONSIN CIRCUIT COURTa DANE COUNTYg

STATE OF WISCONSIN,
Plaintiff,

vs Case No.s 88--CV-6418

Defendants»

AFFIDAVIT OF JOHN W DEBECS

being first duly sworn on oath. does depose
and state thats Th© list provided below.

1. constitutes all
Hideaway, Inc and affiant's best

estimate of the fair market value and if appropriate. tho
advertised sale price for each item of the equipments

Assetu-u

Landfill

-0- n/a

2. The Receivable set
forth above not believe that any

p

In addition to the above Inc.
s, Gravel, inc =

tz J l-sH . I zoit^r-i • i-it i

Estimated Fair 
Market Value

to the best of his knowledge and belief, 
of the known assets of Refuse

/
/

/

$22,000,00 
2,000,00 
1,000.00 

800,00 
-0 =

!

i
/i
i !!

I 5
i

•C7f! I

3,

Advertised

$30,000,00 
3,950.00 
4,500,00 

n/a 
n/a

assets. Refuse Hideaway, 
receives $400,00 a month in rent from Speedway sand

00^°"^

JOHN W= DSSSCK and 
REFUSE HIDEAWAY, INC,,

aggregate face value of the Accounts
. Affiant does 

part of such sum is collectible.

iP-4f-> . ZT-HiVi

Modal 977L Cat Loader 
Cat 90 Pull Scraper 
Toledo Scalehead 
Lincoln Wire Feeder 
Accounts Receivable 
Refuse Hideaway, Inc, l„„2 
Real Estate and Pertinent 
Buildings

JOHN W. DeBECK,



A

+?« • IT- T lYI • ZT .T—liYi \H_lt I

NO'
My

ii,to Before Me 
, 1989.

Subsqribed a', 
This

®5C7^
'ommMs s

for the lease of a portion of the landfill premises.

QT’zRITiQ :nM -IZI i zi'^Ticnr -in I -inzr

iSQonsin

. DeBecO|



April 4, 1 989

John W. DeBeck, et al.Re:

Dear Mr. Dunn:

company

Sincerely,

RAS:aag
RECEIVEDcc:

Inc.
APR 6 1989

BUREAU OF LEGAL SERVICES

4
•STATE OF Wisconsin 

DEPARTMEnT OF JUSTICE
DOriALD J. HAMAWAY 
ATTORTIEY GEFIERAL
Mark E. Musolf
Deputy Attorney General

Chuck Leveque 
Refuse Hideaway, 
John W. DeBeck

also 
Hideaway,

I 
assets.

Division of Legal Services 
Janies D. Jeffries, Administrator
123 West Washington Avenue
P.O. Box 7857
Madison, Wl 53707-7857
Robert A. Selk
Assistant Attorney General
608/267-7163

s

Assistant Attorney General

State of Wisconsin v.
Case No. 88-CV-6418

received 
paid in

3 of the Contempt Order dated 
has reviewed the affidavit of John 

Based on the representation that 
has more than 10,000 

service, and that the purchase price was $30,000, the 
has no objection to the $22,000 estimated fair market 
The state also does not object to the other estimated 
of assets listed in paragraph 1 of the affidavit. 

However, we do request that the following information be provided 
as to accounts receivable: names and address of persons or 
entities owing money, amount owed, date debt incurred, and basis 
for the obligation.

look forward to the timely liquidation of the 
Thank you for your assistance in this matter.

Pursuant to paragraph 
March 17, 1989, the state 
DeBeck dated March 20, 1989. Based on 
the Model 977L cat loader is a 1973 model, 
hours of service, and that the purchase price was $30,000, 
state has no objection to the $22,000 estimated fair 
value. The state also does not object 
values of assets listed in paragraph

Mr. Michael P. Dunn
Davis & Kuelthau, S.C.
Suite 1400
111 East Kilbourn Avenue
Milwaukee, Wisconsin 53202-3101

from rental of 
accordance with

I also request that all monies 
Refuse Hideaway, Inc. property be 
paragraphs 1 and 4 of the Order.
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Petitioners
Case No. 88-CV-5455vs.

Respondent.

PETITIONER’S REPLY BRIEF

Two issues are raised in this Petition for Review.
legislature grant authority to the DNR to redefine by rule making the terms

and "operator" set forth in the solid waste laws."owner" Second, assuming the
does NR 500.03 (92) and (93)

Petitioner, John W. DeBeck, submits that the
DNR has failed to substantiate any support for its contentions that it possessed
statutory authority to promulgate NR 500.03 and that such rule fall within the
scope of its authority.

I.

As noted in Petitioner's Memorandum In Support Of Petition For Review
(hereinafter "Petitioner's Brief"), an agency created by the legislature has only
those powers which are either expressly conferred or which are, necessity.

LA

legislature granted the DNR such authority,
(hereinafter "NR 500.03") fall within the scope of authority granted to the DNR,

REFUSE HIDEAWAY, INC. 
and JOHN W. DeBECK,

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

DNR HAS FAILED TO DEMONSTRATE HOW REDEFINING 
THE TERMS "OWNER" AND "OPERATOR" IS 

NECESSARY TO IMPLEMENT THE SOLID WASTE LAWS

i.e., is NR 500.03 consistent and reasonable when applied to the statutory 
framework of the solid waste laws.

First, did the



preclude the exercise
Petitioner's Brief, 5.P-
statement of
through sec.

secs.
144.431(l)(a) does

and

- 2 -

to be implied from the four corners of the statute under which it operates, 
effect of this general

on it
144.431(l)(a), Stats., authority to redefine by rule-making the 

terms "owner" and "operator".

DNR argues 
an absolute necessity for the effective implementation 

of the solid waste laws to define to whom they apply." 

9-10. DNR's unsubstantiated

nor is there any

Respondent's Brief, pp. 
argument merely begs the question. The DNR offers 

nothing to show or even suggest that a further redefinition of the terms "owner" 
and "operator" is essential to implement the solid waste laws 
evidence that such is necessary.

The terms "owner" and "operator" are commonplace, everyday terms readily 
recognized and comprehended by layman and experts alike. There is no basis to 
suggest that the legislature intended to accord to such terms any meaning other 
than their ordinary and commonly understood definitions. As more fully discussed 
in Section II of this brief, there is also no evidence that according such terms 
their ordinary and commonly understood meaning will in any manner frustrate the 
implementation or goals of the solid waste laws.

Since sec. 
not expressly grant authority to define by rule making the 
"operator", DNR must demonstrate that such authority, by 

necessity, is implied from the four corners of sec. 144.431(l)(a).
that " it would seem to be

Section 144.431(1)(a) grants to the DNR authority to promulgate rules 
implementing and

terms "owner"

The 
rule is that such statutes are strictly construed to 
of a power which is not expressly granted. See, 

The DNR apparently does not quarrel with this 
the law but rather contends that the legislature conferred

consistent with 144.43 to 144.47.



In view of the DNR's failure to demonstrate any implied necessity to accord

commonly understood meanings, the DNR clearly lacked statutory authority to
define such terms by rule.

Even if the DNR had authority to redefine by rule making the terms "owner"
144.431(l)(a) clearly limited such authority to the

promulgation of rules consistent with the statutory framework of secs. 144.43
Petitioner has previously catalogued to the Court several glaringto 144.47.

examples of how NR 500.03 is neither consistent nor reasonable when applied to
the statutory framework of the solid waste laws.

NR 500.03 is derived, word for word, from sec. 144.442(9), Stats. That
expressly states that the definitions of "owner" and

"operator" set forth therein apply solely to that subsection. It is difficult
to imagine how the legislature could have more clearly expressed its intent to
limit the applicability of the definitions of
in sec. 144.442(9).

Notwithstanding such clear legislative mandate.
benefit of even a single shred of legislative history for support, boldly

in one subsection and not for the chapter as a whole does not by necessity remove

from the DNR the option to apply the same definition to the rules promulgated

- 3 -

II. RESPONDENT’S JUSTIFICATION FOR PROMULGATION 
OF NR 500.03 LEAVES NO DOUBT THAT DNR 

EXCEEDED ITS STATUTORY AUTHORITY

to the terms "owner" and "operator" meanings other than their everyday and

contends that "[T]he fact that the legislature defined "owner" and "operator"

the DNR, without the

and "operator", sec.

subsection, however.

"owner" and "operator" set forth



The DNR'sto implement the subchapter." Respondent's Brief p. 11. own
justification for the necessity of NR 500.03 demonstrates beyond doubt the
futility of this argument.

DNR's erroneous
assumptions that lead to results clearly inconsistent with the statutory
framework of solid waste laws. According to the DNR, NR 500.03 is necessary to
prevent owners and operators of landfills from reaping the benefits of the
landfill and then, as closing time approaches, transferring responsibility to
an entity which is under capitalized and unable to properly close the site. NR

landfill 100% liable for costs of closure and long-term care. Respondent's
Brief, p. 11. The DNR's assumption is clearly erroneous in that such concerns
are already addressed in sec. 144.444, Stats.

the of responsibility forSection 144.444 transfergoverns
ownership/operation of a landfill.
licensed landfill is relieved of its financial responsibility only if the DNR
issues a new license to the new owner/operator of the site. In order to qualify

with the financial
designed to assure

financial responsibility for the closure and long-term care of a site.
Through sec. 144.444, the legislature clearly provided a means by which

financial responsibility for the continued operation and maintenance of a site
As long as the transferee meets the specified statutorymay be transferred.

owner/operator of its responsibility. By making past owners and operators liable

- 4 -

500.03 achieves this result by making every past "owner" and "operator" of a

requirements, the DNR must issue a new license and thereby relieve former

responsibility requirements of sec. 144.443, which are

Under sec. 144.444, an owner/operator of a

for a new license, the new owner/operator must comply

justification for enacting NR 500.03 is based on



t

for future costs, NR 500.03 clearly produces results at odds with the legislative
Such incongruous results as well asintent and goals embodied in sec. 144.444.

the other examples cataloged by Petitioner in Petitioner's Brief demonstrate
beyond any doubt that the DNR, in promulgating NR 500.03, exceeded its statutory
authority to promulgate rules which
implement the statutory framework of the Wisconsin solid waste laws.

CONCLUSION

For the reasons set forth above and petitioners' brief. Petitioner, John
W. DeBeck, respectfully requests that the Court enter an Order pursuant to sec.
227.57(5) setting aside the Conditional Closure Plan Approval Modification for
the Refuse Hideaway Landfill (1953), dated September 6, 1988, to the extent such
Order compels Petitioner to comply with the terms thereof.

P.O. ADDRESS:

53202-3101

- 5 -

DAVIS & KUELTHAU, S.C. 
Ill E. Kilbourn Avenue 
Suite 1400 
Milwaukee, WI 
(414) 276-0200

Dated at Milwaukee, Wisconsin, this 30th day of June, 1989.

M^ctfSe 1 P. Du n n, E^. 
One of the Attorneys for the 
Petitioner, John W. DeBeck

are consistent with and necessary to



J. W. DE BECK

7182 HIGHWAY 14 TELEPHONE (608) 836-1071 MIDDLETON, WISCONSIN 53562

April 24, 1989

John DeBeck

2 5 ’S3S

REFUSE HIDEAWAY, INC.
LAND FILL

Robert A. Selk 
Department of Justice 
123 W. Washington Ave. 

.PO Box 7857 
Madison WI 53707
Please find check endorsed to Wisconsn DNR Waste Management 
Fund. Check is for scale.
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7182 HIGHWAY 14 TELEPHONE (608) 836-1071 MIDDLETON, WISCONSIN 53562

Please find attached:
Check for $846.23 for rent received from Speedway for 
March and April, 1989 and 46.23 on accounts receivable.
Also find a bankruptcy notice from Batz Sanitation whose 
balance on the books is shown as $19,446.50.

Robert A. Selk 
Department of Justice 
123 W. Washington Ave. 
PO Box 7857 
Madison WI 53703

REFUSE HIDEAWAY, INC.
LAND FILL
J. W. DE BECK

r, o g aij

y APR 61989

E.P. UNIT............



In re:

INC. ,

THEIR CREDITORS, AND OTHER PARTIES IN

Reorganization

1989 ,

4 .

Dated:

ROSS AND CHATTERTON LAW OFFICES

TO THE DEBTORS, 
INTEREST:

NOTICE FOR HEARING ON APPROVAL OF 
DISCLOSURE STATEMENT

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WISCONSIN

the
at

on 

BATZ SANITATION, 
Debtor.

Case No. MM11-88-00289

1. The hearing 
Disclosure Statement 
Court, 
1989 ,

consider 
be held 

Room 350, 
. m.

Requests for copies of the Disclosure Statement and 
Plan shall be mailed to the debtor-in-possession in care of 
Ross and Chatterton Law Offices, P.O. Box 631, Madison, 
Wisconsin 53701. 

______________ .

A Disclosure Statement and 
having been filed on March 17, 
Bankruptcy Code by Batz Sanitation, 
notice is hereby given that:

aoproval of the

Plan of
1989 under Chapter 11 of the 

Inc., it is ordered and

Leslie Brodhead Griff^cGv
Attorney for Debtor

Ross and Chatterton 
P.O. Box 631 
Madison, WI 53701 
(608) 256-2355

to 
shall

120 N. Henry Street, 
at ///3<^ o'clock, A.

, 1989, is fixed as the last day 
for filing and serving in accordance with Rule 3017(a) 
written objections to the Disclosure Statement.

3. Within 15 days after entry of this Notice, the 
debtor-in-possession shall transmit the Disclosure 
Statement and Plan to the debtor, trustee, each committee 
appointed pursuant to Sec. 1102 of the Code, and any party 
in interest who has requested or requests in writing a copy 
of the Disclosure Statement and Plan.

-----



_ telephone (606) 836 10717182 HIGHWAY 14

Please see attached.

RECEIVED

JUN 1' 198^'

BUREAU OF LEGAL SERVICES

V

DNR
PO Box 7921
Madison WI 53707

REFUSE HIDEAWAY, INC.
LAND FILL
J. W. DE BECK *>ei

MIDDLETON, WISCONSIN 53562

%

K %
June 12, 1989



BATZ SANITATION, INC. ,

Debtor.

BALLOT FOR ACCEPTING OR REJECTING PLAN 

undera DisclosurePlan of Reorganization and StatementA
1989 byChapter 11 of the Bankruptcy Code was filed on March 17,

Court forInc. in the United States BankruptcyBatz Sanitation,

the Western District of Wisconsin.
can be confirmed by theThe Plan referred to in this ballot

you if it is accepted by theCourt and thereby made binding on

holders of two-thirds in amount and more than one-half in number

class and the holders of two-thirds in amountof claims in each
class voting on the Plan.of equity security interests in each

are not obtained, thethe requisiteIn the event acceptances

nevertheless confirm the Plan if the Court finds thatCourt may
the classaccords fair and equitable treatment tothe Plan

have your vote count you must completerejecting To ancit.

return this ballot.
undersigned. the holderThe(if equity security holder)

of thestockshares of of 
above-named debtor, represented by Certificate(s) No. 

registered in the name of 
holder)secured debt holder, bond holder, or debenture(if

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WISCONSIN 

Case No. MMl1-88-00289



principal amount ofunpaidofThe undersigned, the holder an
interestsecurityand$

ofin
the above named debtor.

undersigned, a creditor of(if holder of general claim) The
ofunpaid principalin the amountabove-named debtorthe

, hereby$ 

Accepts
Rejects

the plan for the reorganization of the above-named debtor.
1939 .Dated:

Print or type name:
Signed:

By:
as:

Address:

Return this ballot on or before July 3, 1989

To: ROSS AND CHATTERTON
Attorneys at Law 
324 S. Hamilton Street
P.O. Box 631
Madison, WI 53701
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In re:

3ATZ SANITATION, INC. ,
Debtor.

Plan of Reorganization and Disclosure underA Statement
Chapter 11 of the Bankruptcy Code having been filed on

1989 by Batz Sanitation,March 17, Inc.; and
It having been determined after hearing on notice that:
1.

complied with; and
The Disclosure Statement contains adequate information2 .

material, important,which is and reasonablynecessary.
practicable obtain so that a creditor can make an informedto
judgment on the Plan; and

The Plan has been proposed in good faith.3. not oy any

IT IS ORDERED and notice is hereby given that:
The Disclosure and Plan ofStatement ReorganizationA.

proposed by Batz Sanitation, Inc., filed on March 17, 1989 are
approved.

3, is fixed as the last day for filingB.
written acceptances or rejections of such Plan.

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WISCONSIN 

------------------------------------

ORDER APPROVING DISCLOSURE STATEMENT 
AND FIXING TIME FOR FILING ACCEPTANCES

OR REJECTIONS OF PLAN, COMBINED WITH NOTICE THEREOF

means forbidden by law, and is fair.

The provisions of 11 USC Section 1125 et. seq. have been

equitable, and feasible;

Case No. MMli-33-dt)2<9^^>^;.



Within ten (i5) days after theC.
debtor shall transmit by mail to ail creditors and other barties

(1) the Plan or a summary
thereof approved by the Court, (2) the Disclosure Statement, (3)

of this Notice setting forth time withina copy which
and rejections of such Plan may be filed andacceptances the

date fixed for the hearing on confirmation of such Plan, and
such other information as the Court may direct.

The hearing to consider the confirmationD. of the Plan
shall be held at the United States Bankruptcy 120Court, N .

Street, Room Madison,350, Wisconsin
on 

The last date for filing claims£. lasttneas
date for filing acceptances or rejections to said Plan setas

:?A</ dayparagraph hereof,3 namely. the
of

Robert D. Martin, Bankruptcy Judge

forth in
J, 1989.
Dated  

in interest as provided by Rule 3017,

Henry

is fixed

entry of this Order, the



In re;
BATZ SANITATION, INC.

Debtors.
DISCLOSURE STATEMENT

IntroductionI.

HistoryII.

the

A

I

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WISCONSIN

in 
about 
together 
Court.
if

resumed, 
tree trunks 
was bought 
loader and 
business.

Late in the summer 
drafted into the U.S. 
sold. Tom's brother, 
already had a steady 
continued to grow.

this matter so that 
the Plan of 

with this 
After notice 

Disclosure

Inc. was founded in the spring of 1968 by 
of 18, as a lawn mowing and odd job service 

truck. During the summer a chain saw 
Tree removal was added to the 

Dutch Elm Disease went through the area at 
In the fall a dump truck with a 

The small business was set to work through 
most types of weather now.

This
Inc., the debtor, 
of this Disclosure 
to the holders of claims or interests 
they may make an informed judgment 
Reorganization which has been filed. 
Disclosure Statement, with the Bankruptcy 
and a hearing, the Court will determine if this 
Statement contains adequate information upon which the holders 
of claims or interests will be able to make an informed judgment 
about the Plan. All creditors and interested persons should 
carefully inspect the contents of this Disclosure Statement and 
the Plan which accompanies it.

of 
Army.
Marty, 

job he

Disclosure Statement is submitted by Batz Sanitation, 
pursuant to 11 USC Section 1125. The purpose 
Statement is to divulge adequate information 

or

Case No. MMll-88-0t);289..

Batz Sanitation, 
Tom Batz at the age 
using his Dad's pick-up 
and a flatbed truck were added, 
service list. The 
this time making much work, 
snow plow was added.

1970 came the notice of Tom being 
The dump truck and snow plow were 
became a partner, but because he 

only ran the garbage route, which

In the spring the gas station where the trucks were . kept 
asked to have their trash hauled to the dump. Neighborhood 
customers at the gas station saw this and asked to have their 
trash collected also. By word of mouth a small garbage route 
began. The business now had a steady cash flow.

Tom was discharged in 1972 from the Army and tree removal 
rubber tired loader was bought to lift the heavy 

on to the truck. Another dump truck and snow plow 
and the company was back into snow removal. The 
dump truck also put the company into the excavating



and

In 1979 Tom and Marty split up with much hostility.

PropertiesIII.
thereal estate,Sanitation, Inc. ownesownes no

Vehicles
S

IHC

$145,000.00Subtotal Vehicle Asset Value

Batz 
following:

1979 
1976 
1967 
1968 
1974 
1979 
1982
1984

IHC
IHC

times in 1974. 
specialized equipment.

containers 
assigned

owned 
claim

2,000.00 
2,500.00 
3,000.00 
7,500.00 

15,000.00 
40,000.00 
35,000.00
40,000.00

Also
It

Ford Thunderbird Automobile
Ford Pickup Truck/Stake Body & Liftgate
Ford / 14-yard Truxmore Sideloader-packer 

/ 17-yard Leach, with Winch
Ford / 30,000#' Mid-Equipment Roll-Off
Ford / 50,000# Huge Haul Roll-Off 

/ 20-yard Pak-Mor. with winch 
/ 20-yard Pak-mor. with Winch

• many services. 
Also some of the

The garbage

Roll-off service was added in J983.vy This gave full service 
area that the garbage routes* served. The roll offto the area that the garbage routes* served, 

service expanded much faster than expected.
Credit was tarnished by the" rough 

financing is difficult to obtain on 
was very hard to operate and expand the business.

Inc. so that 
this reorganization, 

the Bank of Waunakee, holder of a 
and containers now owned or 
has assigned its claim to

Late in 1974 rough times began. With so 
equipment was not being used near capacity, 
equipment was eating the company up in repairs, 
route was expanded into other areas.

In 1973 the company was incorporated as Batz Brothers, Inc. 
Tree removal was beginning to decline as most of the elm trees 
were gone, but trucking was added.

The excavating equipment and dump trucks were sold off in 
1975. The garbage routes continued to grow and commercial 
container service was added. Now the company was entirely 
garbage collection.

On February 16, 1988 the company filed for relief under 
Chapter 11 of the Bankruptcy Code because of pressure from two 
creditors who refused to work out any solutions to the amounts 
due. During the pendency of this Chapter 11 proceeding, the 
company has obtained legal arid financial assistance and the 
companies position has stablized. Also during the pendency of 
the Chapter 11 proceeding, and at the request of the U.S. 
Trustee, all of the capital stock and assets of Batz Trucking 
Corp., were transferred to Batz Sanitation, Inc. so that its 
assets would also be available for this reorganization. It 
should further be noted that 
first lien on all equipment 
hereafter acquired by the debtor, 
Gerard R. Batz.



Ortice Eouipment

$ 3,000.00
Equipment

Fuel Tanks & Pumps 1,000.00

$

Subtotal Equipment Assets $132,375.00

Communication Equipment

2-Way Radios & Communication Equipment S 4,500.00
Inventory

Tires, Oil, Fuels, Etc. $ 4,500.00

Accounts Receivables

Accounts Receivables S 21,800.17

TOTAL = $311,175.17

Projected Operating StatementIV.

hereto as Exhibits A and B are income and expense

Classification of ClaimsV.

CLASS 1: Post-petition debts.
CLASS 2: Claim of taxes owing to governmental units.
CLASS 3: Gerard Batz.

3

Dumpsters and Roll-off Containers
1- Yard Containers 
1 1/2-Yard Containers
2- Yard Containers
2- Yard Containers
3- Yard Containers
4- Yard Containers 
6-Yard Containers 
8-Yard Containers 
13-Yard Containers 
15-Yard Roll-off Containers 
20-Yard Roll-off Containers 
30-Yard Roll-off Containers

50 
21 
72
4
7 

18 
36 
25
3
1 

12
9

100.00 
175.00 
200.00 
150.00 
250.00
300.00
450.00
650.00 
750.00 

1,800.00 
2,000.00 
2,200.00

Attached 
projections for the years 1989 through 1994.

3 desks, 1 file cabinet, 3 adding machines,
2 typewriters, 1 card table, 1 pencil sharpener,
1 copy machine, 3 chairs, 1 typing table



First Wisconsin National Bank.CLASS 4 :
Circle Business Credit.CLASS 5:
Hanks and Bush,CLASS 6: Inc.
Refuse Hideaway, Inc.CLASS 7:
General unsecured debts.CLASS 8:
Disputed portions of allowed debts, if any.CLASS 9:
Undersecured portions of secured debt, if any.CLASS 10:
Interest of the stockholders.CLASS 11:

VI. TREATMENT OF UNIMPAIRED CLASSES.

4

Wisconsin Department of Revenue 
in 

over

1.Internal Revenue Service shall be paid the amount of 
its fiduciary claim in the amount of $30,205.69 with interest of 
8% and a monthly payment of $529.60 over a 72 month period 
beginning eight months after confirmation of the Plan.

2.Wisconsin Department of Revenue shall be paid the 
amount of its fiduciary claim in the amount of $4,330.70 with 
interest of 8% and a monthly payment of $75.93 over a 72 month 
period beginning eight months after confirmation of the Plan.

3. Department of Industry, Labor and Human Relations 
shall be paid the amount of its fiduciary claim in the amount of 
$13,890.45 with interest of 8% and a monthly payment of $243.54 
over a 72 month period beginning eight months after confirmation 
of the Plan.

4.
secured claim 

entirety 
of

has a priority 
the amount of $5,719.45 and shall be paid in 

its entirety over an eighty-four month period with an interest 
rate of 9% inclusive with monthly payments of $92.02 per month 
beginning three months after the confirmation of the plan.

Class Two is the class of priority secured and priority 
unsecured claims and shall be treated as follows:

Class One is a post-petition debt and shall be repaid 
the amount of $232.50 over an eighty-four month period with a 9% 
interest rate at monthly payments of $3.74 beginning five months 
after the confirmation of the plan or in the event class one 
wishes to compromise its amount of indebtedness and accept 
$90.00 and release all claims and interests, the debtor will pay 
this amount within five days of confirmation of the Plan.

The amount of Administrative Claims are not determinable at 
this time, allowed costs and expenses of administration 
including attorneys fees and expenses, accounting fees, and 
consulting fees shall be paid in cash or cash equivalent on the distribution date.Administrative claims include U.S. Trustee fees 
accrued to the date of confirmation.

VII. TREATMENT OF IMPAIRED CLASSES UNDER THE PLAN.



secured

pay

repaid
time

5^

class Five is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount of 
S906.15 over an eighty-four month period with a 9% interest rate 
with 1

It shall 
ten months 

until the 
per

Class Ten represents the under secured portion of any and 
all secured debts shall, upon resolution, be placed into this 
class, and shall be repaid in the manner determined by the Court 
as part of that resolution. No repayment provisions are made 
for such at the present time under the terms of this Plan.

portion of debts shall, upon 
and shall be repaid in 
part of that resolution.

provisions are made for such at the present

Class Nine -is..the disputed 
resolution, be placed into this class, 
the manner determined by the Court as 
No repayment 
under the terms of this Plan.

monthly payments of $14.58 beginning five months after the 
confirmation of the plan, in the event class five wishes to 
compromise its amount of indebtedness and accept the amount of 
S375.00 and release all claims and interests, the debtor will 

this amount within Ten days of confirmation of the Plan.

Class Three is adequately secured and shall be repaid its 
amount of $180,295.64 in its entirety over an eighty-four month 
period with a 9% interest rate at monthly payments of $2,900.79 
beginning five months after the confirmation of the plan.

Class Four is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount $7,640.36 
over an eighty-four month period with a 9% interest rate with 
monthly payments of $122.93 beginning five months after the 
confirmation of the plan.

Class Seven is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount 
$20,232.68 over an eighty-four month period with a 9% interest 
rate with monthly payments of $325.53 beginning five months 
after the confirmation of the plan.

Class Six is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount of 
$736.14 over an eighty-four month period with a 9% interest rate 
with monthly payments of $11.84 beginning five months after the 
confirmation of the plan, in the event class six wishes to 
compromise its amount of indebtedness and accept the amount of 
$250.00 and release all claims and interests, the debtor will 
pay this amount within fifteen days of confirmation of the Plan.

Class Eight represents the unsecured portion of any and 
all debts. Unsecured creditors shall be paid 31 percent of the 
total amount of their claims as determined and allowed by the 
Court estimated to be in total about $218,944.13 and the Class 
shall be paid about $67,872.68 in total. It shall be repaid on 
a sixty month payment schedule beginning ten months after 
confirmation of the Plan and continuing monthly until the pro 
rata percentages are paid at zero percent interest per annum 
until an amount equal to an estimated 31 percent of the 
principal amount of said debt has been paid in full. This shall 
fully discharge all debts in this Class.



day of March, 1989.Dated this 

Ross and Chatterton 
P.O. Box 631 
Madison, WI 53701 
(608) 256-2355

Thomas Batz, President

Class Eleven represents the interest of the shareholders 
■and are impaired in that they do not participate in the terms of 
the plan and no provision is made for them.

BATZ SANITATION, INC.



In re:

Fed. ID 39-1178670 Case No.

TO ALL CREDITORS AND SHAREHOLDERS OF BATZ SANITATION,INC. ;

11 will be in the best interests of the creditors.

ARTICLE I. EFFECTIVE DATE.

the order

ARTICLE II. CLASSIFICATION OF CLAIMS.

The following shall designate all classes of claims:
CLASS 1: Post-petition debts.

Claim of taxes owing to governmental units.CLASS 2:

Gerard Batz.CLASS 3:

First Wisconsin National Bank.CLASS 4:

Circle Business Credit.CLASS 5:

Hanks and Bush,CLASS 6: Inc.

Refuse Hideaway, Inc.CLASS 7:

CLASS 8: General unsecured debts.
CLASS 9: Disputed portions of allowed debts, if any.

Undersecured portions of secured debt,-T f CC 1 c • anij.
CLASS 11: Interest of the stockholders.

I

NOW THEREFORE, Debtor proposes the following plan for the 
purpose of effecting a reorganization of his affairs'.

The effective date shall be that date on which 
confirming the Plan becomes final and non-appealable.

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WISCONSIN

MMl 1-86-00289 •.

WHEREAS, reorganization will tend to rehabilitate the 
financial status of the Debtor, and reorganization under Chapter

BATZ SANITATION, INC., 
Debtor. PLAN OF REORGANIZATION

WHEREAS, Debtor filed a petition on February 16, 1988 for 
reorganization pursuant to Chapter 11 of Title 11, United States 
Code: and



ARTICLE III. TREATMENT OF UNIMPAIRED CLASSES.

ARTICLE IV. TREATMENT OF IMPAIRED CLASSES UNDER THE PLAN.
One

72 month period beginning eight months after confirmation

2-

and shall be repaid in 
 • amount $7,640.36

with a 9% interest rate with 
five months after the

amount of $180,295.64 in 
period with a 9S5 interest rate ; ' ' 1 
beginning five months after the confirmation of the plan.

Class Four is adequately secured i 
accordance with the other secured creditors the 
over an eighty-four month period 
monthly payments of $122.93 beginning 
confirmation of the plan.

and shall be repaid in 
the amount of

Wisconsin Department of Revenue has a priority 
in the amount of $5,719.45 and shall be paid in 

over an eighty-four month period with an interest

Class Three is adequately secured and shall be repaid its
7 -- '?■;---”'■* entirety over an eighty-four month

--------- • at monthly payments of $2,900.79

1,Internal Revenue Service shall be paid the amount of 
its fiduciary claim in the amount of $30,205.69 with interest of 
8% and a monthly payment of $529.60 over a 72 month oeriod 
beginning eight months after confirmation of the Plan.

The amount of Administrative Claims are not determinable 
'this time, allowed costs and expenses of administration 

including attorneys fees and expenses, accounting fees, and 
consulting fees shall be paid in cash or cash eauivalent on the 
distribution date. Administrative claims include’u.S. Trustee fees 
accrued to the date of confirmation.

4 .
secured claim
its entirety
rate of 9% inclusive with monthly payments of $92.02 oer month 
beginning three months after the confirmation of the plan.

Class Two is the class of priority secured and oriority 
unsecured claims and shall be treated as follows;

Class Five is adequately secured 
accordance with the other secured creditors

3. Department of Industry, Labor and Human Relations 
shall be paid the amount of its fiduciary claim in the amount of 
$13,890.45 with interest of 8% and a monthly payment of $243.54 over a““ ' ...
of the Plan.

Class One is a post-petition debt and shall be repaid 
the amount of $232.50 over an eighty-four month period with a 9% 
interest rate at monthly payments of $3.74 beginning five months 
after the confirmation of the plan or in the event class one 
wishes to compromise its amount of indebtedness and accent 
$90.00 and release all claims and interests, the debtor will pay 
this amount within five days of confirmation of the Plan.

2.Wisconsin Department of Revenue shall be paid the 
amount of its fiduciary claim in the amount of $4,330.70 with 
interest of 8% and a monthly payment of $75.93 over a 72 month 
period beginning eight months after confirmation of the Plan.



time

ARTICLE V. MANNER OF FINANCIAL MANAGEMENT

3

itself 
present

Class Nine is the 
resolution, 
the manner determined by the 
No repayment 
under the terms of this Plan.

The Debtor shall continue in operation of the business 
and in control of its material assets located in its 
locations, to enable business as a 'going concern". 

Attached hereto as Exhibits A, B, and C are income and expense 
projections for 1969 through 1994 and a summary of debt service.

Class Ten represents the under secured portion of any and 
all secured debts shall, upon resolution, be placed into this 
class, and shall be repaid in the manner determined by the Court 
as part of that resolution. No repayment provisions are made 
for such at the present time under the terms of this Plan.

S906.1t> over an eighty-four month period with a 9% interest rate 
with monthly payments of $14.58 beginning five months after the 
confirmation of the plan, in the event class five wishes to 
compromise its amount of indebtedness and accept the amount of 
$375.00 and release all claims and interests, the debtor will 
pay this amount within Ten days of confirmation of the Plan.

portion of debts shall, upon 
repaid

Debtor shall 
in control 

to 
Exhibits

Class Eleven represents the interest of the shareholders 
and are impaired in that'they do not participate in the terms of 
the plan and no provision-"is made for them.

disputed 
be placed into this class, and shall be repaid in 

Court as part of that resolution, 
provisions are made for such at the present

Class Seven is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount 
$20,232.68 over an eighty-four month period with a 9% interest 
rate with monthly . payments of $325.53 beginning five months 
after the confirmation of the plan.

Class Eight represents the unsecured portion of any and 
all debts. Unsecured creditors shall be paid 31 percent of the 
total amount of their claims as determined and allowed by the 
Court estimated to be in total about $218,944.13 and the Class 
shall be paid about $67,872.58 in total. It shall be repaid on 
a sixty month payment schedule beginning ten months after 
confirmation of the Plan and continuing monthly until the pro 
rata percentages are paid at zero percent interest per annum 
until an amount equal to an estimated 31 percent of the 
principal amount of said debt has been paid in full. This shall 
fully discharge all debts in this Class.

Class Six is adequately secured and shall be repaid in 
accordance with the other secured creditors the amount of 
$736.14 over an eighty-four month period with a 9S6 interest rate 
with monthly payments of $11.84 beginning five months after the 
confirmation of the plan, in the event class six wishes to 
compromise its amount of indebtedness and accept the amount of 
$250.00 and release all claims and interests, the debtor will 
pay this amount within fifteen days of confirmation of the Plan.



the

leave

others

ARTICLE VI MISCELLANEOUS PROVISIONS.

in Debtor upon

liens and security interestsretain

REPRESENTATIONS LIMITED

All creditors shall 
as set forth;in this Plan.

and so forth. 
Reorganization

Title to all Debtor's property shall vest 
confirmation of the Plan.

Debtor 
against

Debtor 
amounts

be bound by the terms of Title 11 USC 
shall make reports to any and all 

in writing or in

CONCERNING
OPERATIONS

a 
to

omission. 
Order

of 
and

or 
of 

out
or of the estate, 
any

small amounts to 
payment without being 
Estate.

Debtor 
supportive

of the opinion and belief that this Plan 
a further need for reorganization or by

pursue 
to - the '*

this Plan at any time 
confirmation by the Court, with leave of the Court 

After confirmation of the 
the Debtor may, with approval of the Court, and as long as 

materially or adversely affect the interests of the 
remedy any defect or 

Inconsistencies in the Plan or in the 
such manner as may be necessary to carry

also retains and reserves the right to 
which are of value and benefit

IN VOTING ON THE PLAN. 
INDUCEMENTS CONCERNING 
SHOULD BE REPORTED TO 

THE RECORDS OF THE 
OF THIS PLAN HAVE NOT ALWAYS

The Debtor shall 
and all sections therein. He 
parties requesting same upon reasonable notice, 
person, at reasonable intervals.

purposes 
this case.

claims 
estate hereunder.

The Debtor may amend or modify 
prior to its 
upon notice to any party in interest. 
Plan, 
it does not 
creditors 
reconcile 
Confirmation, in 
the purposes and effect of the Plan.

retains the right to allow monthly payments of 
accumulate to a total of $50.00 prior to 

in default to minimize costs to the

The Debtor is 
will not be followed by 
a need for liquidation.

NO REPRESENTATIONS CONCERNING THE DEBTOR, PARTICULARLY 
REGARDING FUTURE BUSINESS OPERATIONS OR THE VALUE OF THE 
DEBTOR'S ASSETS, HAVE BEEN AUTHORIZED THE DEBTOR EXCEPT AS SET 
FORTH IN THIS STATEMENT. YOU SHOULD NOT RELY ON ANY OTHER 
REPRESENTATIONS OR INDUCEMENTS PROFFERED TO YOU TO SECURE YOUR 
ACCEPTANCE IN ARRIVING AT YOUR DECISION 
ANY PERSON MAKING REPRESENTATIONS OR 
ACCEPTANCE OR REJECTION OF THE PLAN 
COUNSEL FOR THE DEBTOR. FOR VARIOUS REASONS, 
DEBTOR PRIOR TO THE PREPARATION

The Debtor may continue to utilize the services 
parties supportive to his efforts at reorganization 
rehabilitation, such special counsel, accountants, tax preparers 

for purposes not inconsistent with the Plan of 
in this case, without further leave of or 

application to the Court.
not

without



Dated this 17th day of March, 1989.

Batz Sanitation

5

Thomas Batz, President

Leslie Brodhead Griffith 
Ross and Chatterton 
Attorneys for Debtor 
P.O. Box 631 
Madison, WI 53701 
(608) 256-2355

BEEN COMPLETE AND THE ACCURACY OF THE INFORMATION SUBMITTED WITH 
THIS STATEMENT DEPENDENT UPON ACCOUNTING PERFORMED BY THE DEBTOR 
AND ITS ACCOUNTANTS. WHILE EVERY EFFORT HAS BEEN MADE TO 
PROVIDE THE MOST ACCURATE INFORMATION AVAILABLE, THE DEBTOR IS 
UNABLE TO WARRANT OR REPRESENT THAT ALL INFORMATION IS WITHOUT 
INACCURACY. NO KNOWN INACCURACIES ARE INCURRED. FURTHER, MUCH 
OF THE INFORMATION CONTAINED HEREIN CONSISTS OF PROJECTIONS OF 
FUTURE PERFORMANCE OF A VERY COMPLICATED AND UNCERTAIN 
BUSINESS. WHILE EVERY EFFORT HAS BEEN MADE TO INSURE THAT THE 
ASSUMPTIONS ARE VALID AND THAT THE PROJECTIONS ARE AS ACCURATE 
AS CAN BE UNDER THE CIRCUMSTANCES, NEITHER THE DEBTOR, NOT ITS 
ACCOUNTANTS UNDERTAKE TO CERTIFY OR WARRANT THE ABSOLUTE 
ACCURACY OF THE PROJECTIONS. 
CONCLUSION

HEREIN 
VERY 

WHILE EVERY EFFORT HAS BEEN MADE TO INSURE THAT 
ARE 
DEBTOR, 

WARRANT THE

It is respectfully submitted that Debtors have given 
every thought to the complex problems confronting them and with 
the assistance of their counsel and business consultant, have 
devised and formulated this Plan with the hope that the 
equitableness and fairness of the Plan will be considered by the 
parties in interest whose consent is necessary to perfect. It 
is sincerely hoped that all creditors will join in the consent 
to this Plan, so that they, as well as the Debtor, will receive 
the maximum results.
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8 MON.
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108,431 
24,000 

. 84,431

34,809 
45 

1,475 
175 
142 

1.278 
3,906

FOURTH Finn 
'12 MON. . 12 MON. 
■- 586,457

DEBT SERVICE:
36 PRIORITY SECURED:
37 WI Rew. i
38 SECURED:
39 Gerald Batz !

Da.Co.Te1. J 
1st Uts Bk ! 
CrBusCredt !
HanksBush ! 

Bk Lodi ;
Retuse H. !

107,834 ',107,839 
34,000 ’ 25,000 .
73,834

SECOND : THIRD 
12 MON. . .12 MON. 
*550,118 ’567,997

TOTAL i 197,750 !
10 On-Going Expenses:
11 Dunping Fees !
12 Enploy. Bene.! 

Fuel i
Insurance ! 
Liscence !

16 Ok Supplies ! 
Payroll !

Pay. Tax !
19 Radio Repair !
20 Rent !
21 Repairs !
22 Shop Supplies! 

Tires !
Traw/Ent. ! 
Utilities !

TOTAL 
FOR PUW 
2,816,670 

EXPENSES:
3 Administrative:
4 Accounting !
5 Consul/Taxes ! 

Legal !
Management !

23 
24 
25 
26 
27 
28
29 NET OP'NG EXP! 
30
31 NET OP'NG REV!
32 Equip Replace!
33 NET AIMIL i 
34 
35
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LIQUIDATION ANALYSIS

ASSETS

$311,175.00TOTAL ASSETS:

LIABILITIES

$426,409.35TOTAL LIABILITIES:

$311,175.00

CykiUt J)

Vehicles
Office equipment
Equipment
Communications equipment
Inventory
Accounts Receivable

Taxes
Secured creditors 
Unsecured creditors

Assets
Costs of sale and administrative 

expenses (lOSs)
Taxes
Secured debt
Funds remaining for unsecureds

$145,000.00 
3,000.00 

132,375.00 
4,500.00 
4,500.00 
21,800.00

$ 54,146.29
159,810.97
212,452.09

31,117.50 
$280,057.50

54,146.29
159,810.97 

$ 66,100.24

Using the claims as filed and^assuming j 
of 10 percent and assuming ■ the c— 
$311,175.00, unsecureds are receiving 
they would upon liquidation.

•Y ► / ■ •

BATZ SANITATION, INC.
Case No. MMl1-88-00289

r administrative expenses 
assets would sell for 

the same percentage as

66,100.24
212,452.09 = 0.31 or 318^ to unsecureds
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STATE OF WISCONSIN
* * * * ♦

Plaintiffs, ORDER TO REMAND
Case No. 88 CV 5455vs.

Defendant.
* * * * * * *

In both petitioner’s January 31, brief and in its1989,
reply brief, the major issue petitioners

raised was whether the Wisconsin Department of Natural
Resources (hereinafter “DNR") had the authority to promulgate
rules defining "owner" and "operator" as used in Wisconsin’s
solid waste law, and if such authority existed, whether the
definitions of "owner" and "operator" in Wis. Admin. Code
Sections NR 500.03(92) and (94) are invalid.

While the instant action is an administrative review of
DNR’s September 6, Administrative Order, the questions1988,
involved embody a challenge to NR 500.03(92) and (94). When
an administrative rule is challenged, the Joint Committee for
Review of Administrative Rules (hereinafter JCRAR) must be
notified.
Wis. 2d 549, 558 (1989). In the instant case, petitioner
failed to serve JCRAR within 60 days of the filing of the
petition, and ordinarily this court would be deprived of

(1 1

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

* * 
» 
* 
* 
*
* 

* 
* 
* 
* 
*
* 
* 
*

* *

* *

* *

* *

* *

* *

* ** *

* *

* * * *

* * * *

REFUSE HIDEAWAY, INC., 
and JOHN W. DeBECK,

* ♦ * *

* * * * * * *

* * * * *

BUREAU OF
CIRCUIT coliEGAL SERVIOESE county 

BRANCH 10 
* * * * * * *

Sec. 227.40(5), Stats. Richards v. Young. 150

June 30, 1989,



jurisdiction under Richards.
in the instant case, DNR failed to informHowever,

petitioners that it was relying on NR 500.03. Under sec.
Stats., the DNR was required to set forth in writing.227.47,

as findings of fact and conclusions of law, the facts and the
law it relied upon in issuing the Order.

As a matter of due process and sound administrative
procedure, parties adversely affected by an administrative
decision are entitled to be informed of the ultimate facts
and law which support an agency’s decision.

87 Wis. 2d 646, 660 (1979).Harris v. Annuity Pension Board.
While an agency need not provide an elaborate opinion, the
findings of fact and conclusions of law must be specific
enough to inform the parties and the courts on appeal of the
basis of the decision. Wisconsin Envi ronmental Decade. Ltd.

701 (Ct. App. 1980).
In the instant case, the Order makes no reference to NR

500.05 as the basis of the relief that DNR seeks. This is
especially inadequate in view of the fact that DNR only
announced its reliance on NR 500.05 after it was too late for
petitioners to petition JCRAR.
prevent this court from losing jurisdiction under Richards.
petitioners would have had to notify the JCRAR that it was
challenging NR 550-520 in its entirety, or they would have
had to guess which section the agency was relying on.
Obviously the present situation constitutes inadequate

(2)

\f_j_ Publ 1 c Service Commission of W1 scons 1 n. 98 Wis. 2d 682,

Therefore, in order to

State ex. rel.



5*

V. Public
Service Commission of Wisconsin. 98 Wis. 2d 682, 701 (Ct.
App. 1980),

Because the DNR failed to indicate its reliance on

the case. Therefore the Order is remanded to DNR, which is
to set forth sufficient written findings of fact and
conclusions of law to support the relief it seeks against
petitioners in order to facilitate a meaningful judicial
review.

Dated this day of January, 1990.
BY THE COURT:

cc:

(3)

/(AG Robert A, Selk 
P.O. Box 7857 
Madison, WI 53707-7857

An
Ci

la B. Bartel 
uit Judge

Atty Michael P. Dunn
111 E. Ki 1 bourn Ave., Suite 1400 
Milwaukee, WI 53202-3101

500.03, it would be inappropriate for this court to dismiss

notice under Wisconsin Envi ronmental Decade, Ltd.
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Slate of Wisconsin

1989February S1,

SUBJECT;

Dear Mr. Hanaway:

Enc1Qsure

bcc:

A

Chuck Leveque - LC/5
Paul Didier - SW/3

BOX 7921 
MADISON, WISCONSIN 53707

DEPARTMENT OF NATURAL RESOURCES
Carroll D. Besadny 

'Secretary

Please find enclosed a Petition for Review in the above-entitled 
matter which was served on the Department of Natural Resources on 
February 16, 1989.

The Honorable Donald Hanaway 
Attorney General of Wisconsin 
CAPITOL

Si ncere1y,

C . D . (B^'sadny 
Secretary

Under the authority of b. 165.85, Stats., the Department refers this 
matter to your office. Attorney Charles Leveque will serve as 
Department liaison on this matter.

ft

John W. DeBeck vs. Wisconsin Department of Natural Resources 
Case #89CV0?60



STATE OF WISCONSIN CIRCUIT COURTv

JOHN W. DeBECK,
Petitioner,

PETITION FOR REVIEW
vs.

j^^089CV0960

Respondent.

I'AnV

hereby petitions this Court for review
of the Decision of the Wisconsin Department of Natural Resources
(WDNR) dated January 17, 1989, entitled "Condition Closure Plan
Approval Modification for the Refuse Hideaway Landfill (# 1953)",
hereinafter "January 17 Modification," a copy of which is attached
hereto as Exhibit A.

Petitioner John DeBeck resides 2114 Sunnyside1. W. at
Crescent,

shareholder of Refuse Hideaway, a Wisconsin corporationInc. ,a
which owns and operated a non-hazardous solid waste facility known
as Refuse Hideaway Landfill located in the Town of Middleton, Dane

Wisconsin.County,
The Wisconsin Department of Natural Resources, hereinafter2 .

"WDNR", is an agency of the State of Wisconsin within the meaning
§227.01(1), Wis. responsibility for theof and hasStats.,

licensing and regulation of solid waste disposal facilities such
authority granted byRefuse Hideaway. Landfill pursuant toas

applicable Wisconsin statutes.

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

DANE COUNTY

Circuit Court Br. 12Count’ o’ U.'-Tiv
I tvjtdvry ceriiry tSMs la a trua 
c<>py c? th©

PatttKXi, fib!i ;n my ofttoc
7^

CterkofCourts .
byDssWCtortC

FEB 1 1^"' -

Petitioner John W. DeBeck, by his attorneys, Davis & Kuelthau,

City of Madison, Dane County, and is the President and

S.C., by Michael P. Dunn,



Prior to April 7, 1987, Refuse Hideaway,3.
proposed Closure Plan for review and approval by the

On April 7, 1987, the WDNR issued a "Closure Plan Approval."WDNR.
A copy of the approval is attached as Exhibit B. The Closure Plan
Approval directed Refuse Hideaway, Inc., the owner and operator of

Refuse Hideaway Landfill,the certainto perforin deemedacts
necessary for proper closure of the landfill.

On May 2, 1988,4 . a result of contamination found inas
private supply wellswater the Refuse Hideaway Landfill,near
Refuse Hideaway, Inc. and John DeBeck agreed to enter a Consent
Order with the WDNR which. among other things. provided for the
early closure of Refuse Hideaway Landfill and prescribed certain
steps to be taken to assess the environmental damage which may have
been caused by the Refuse Hideaway Landfill. In the Consent Order
Refuse Hideaway, Inc. and DeBeck also agreed to submit a proposed
closure plan modification to contain revisions of the April 7, 1987
Closure Plan Approval. A copy of the Consent Order, SOD-88-02A,
is attached hereto as Exhibit C.

1, 1988,5. a
proposed closure plan modification was submitted to the WDNR on
behalf of Refuse Hideaway, Pursuant to the request of theInc.

the proposed modification was amended on June 8,WDNR, 1988.
On September 6,6 . 1988,

Inc.'s proposed plan modification.
Closure Plan Approval Modification For The Refuse Hideaway Landfill

2

the WDNR issued a "Conditional

On June

Inc. submitted
to WDNR a

in response to Refuse Hideaway,

as required by the Consent Order,



r
(# 1935)" (hereinafter "September 6 Modification"), a copy of which

attached as Exhibit D. The September 6 Modification purportsis
to expand the scope of the April 7, 1987 Closure Plan Approval to
encompass John DeBecl< as well as Refuse Hideaway, Inc.

On October 6, 1988, John DeBeck and Refuse Hideaway, Inc.7.
in Dane County Circuit Courtfiled

September 6 Modification pursuant to Chapter 227 of the Wisconsin
Statutes. The Petition for Review is currently pending before the
Honorable George Northrup 88-CV-5455. Among other

the Petition for Review seeks review of the WDNR decisionissues,
to order John DeBeck personally to comply with the September 6
Modification.

8. The January 17 Modification which is the subject of this
Petition for Review, like the September 6 Modification, also seeks

in connection with the closure of the Refuse Hideaway Landfill.
Petitioner John W. DeBeck is an aggrieved party within the9.

operator or licensee of the Refuse Hideaway Landfill, the January
17 Modification seeks to obligate him to satisfy the conditions of
the January 17 Modification individually, thereby exposing him to
substantial personal liability activitiesfor the lawful of a
corporation.

grounds for review within the meaning of §227.57,10. As
Petitioner alleges as follows:

3

a Petition for Review of the

to impose further conditions and responsibilities on John DeBeck

as Case No.

meaning of §227.53, Stats., since, although he is not the owner.



WDNR has exceeded its authority by seeking to impose uponA.
John DeBeck individual responsibility to satisfy the conditions of
the January 17 Modification.

The WDNR has abused its discretion in that the tasks setB.
forth in the January 17 Modification cannot all be accomplished
within the time periods provided therein.

C.
periods specified for performance of the tasks set forth therein
are unreasonably short.

The WDNR has no basis fact for requiring inD.
that condensate produced by the gas extraction system be114(e)

treated as leachate.
The WDNR has abused its discretion by requiring in 1(3 andE.

5 that gas extraction wells be installed at a depth of no less than
refuse. Suchfeetthree (3)

lineractivity poses the risk of puncturing and
releasing leachate directly into the groundwaters.

The WDNR has abused its discretion in that 111[8 and 9, andF.
11 and 12 cannot be performed simultaneously as required by the
January 17 Modification.

WHEREFORE, Petitioner John W. DeBeck requests that the Court
grant the following relief pursuant to §§227.52 and 227.57, Stats.:

Remanding the matter to the WDNR with an Order to directA.
any modification and/or conditions of modification of the Closure

4

in law or

into the base
the landfill's

the timeThe WDNR has abused

soils beneath the

its discretion in that



1
Plan Approval for the Refuse Hideaway Landfill to Refuse Hideaway,

DeBeck;

the event John W.Alternatively and in DeBeckB.
personally responsible to comply with the January 17 Modification,
for an Order:

Modification,(1) 17January or

(2)

of the January 17Order staying enforcementC. For an
Modification pending the resolution of this Petition for Review;

Enjoining the WDNR from taking other action inconsistentD.
with the Court's Order in this case; and

Such other further relief the Court deemsandE. as
appropriate.

Dated this 15th day of February, 1989.

P.O. ADDRESS

53202-3101

5

Hifchael P. Dunn ,^-^:sq.
Attorneys for John W. DeBeck

Reversing the 
alternatively;

DAVIS & KUELTHAU, S.C. 
Ill E. Kilbourn Avenue 
Suite 1400 
Milwaukee, WI 
(414) 276-0200

Inc. solely, and not John W.

Revising the deadlines so as to provide John 
DeBeck a reasonable period of time to 
accomplish the tasks set forth therein;

is held
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JAN 1 7 1989 File Bet:

4430

Landfillthe Refuse Hideaway

The

1.

2.

3.
alternatives for the three Private^residences 
,tentially uncon

Mr. John DeBeck Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI

SUBJECT;

•„ \ department OF NATURAL RESOURCES
State of Wisconsin \ Carroll D. Besadny

Sacretary

Dear Mr. DeBeck: Wisconsin Department of

E=; Ef.
ssees:. ....».

final. The date o ^^^fication. .scheduled m the Plan moo requirements of the

“a-ipathways. ^ot been adequately .-gg that a number of

asfflsasssft ‘ ‘
days, and signing a svstem consisting of. ••7jL5S.E“"..'LSL
;ESSj«fsr.;s..^
Sr-»SE

53562
ReBedial "'SSLoza"'Consent Order SOD-88 O^a



4.

5.

6.

Sincerely,

cc:

Please call Paul Huebner at (608) 267-7573 or Ray Tierney at (608) 267-2465 if you have any questions regarding this approval.

An investigation and comprehensive remedial design for the implementation of a groundwater pumping, treatment and discharge system.

Lakshmi Sridharan, Ph.D., P.E., ChiefSolid Waste Management SectionBureau of Solid & Hazardous Waste Management

filtration devices to remove contaminants, and an investigation into providing the affected residences with a permanent alternate source of potable water off of their properties.

Joe Brusca - SOD Marie Stewart - MA Chuck Leveque - LC/5 Paul Huebner - SW/3 Mark Giesfeldt - ERR/3> Dave Neeb - Davis & Kuehlyon, S.C.Bob Selk - DOJLee Bartlett - RMTBob Anders - Dane Co. Board of Supervisors Rep. Dave Travis Rep. Russ Feingold PSS - SW/3

Sampling of all private wells within a 1 mile radius of the site.

The installation and sampling of additional monitoring wells at greater distances from the landfill to define the degree and extent of contamination. This includes constructing iso-concentration maps, an analysis of the effect of Black Earth Creek in the groundwater flow system, and any environmental impacts upon the Creek.



1.

2.

3.

4.

5.

6.

BEFORE THE STATE OF WISCONSIN DEPARTMENT OF NATURAL RESOURCES

CONDITIONAL CLOSURE PLAN APPROVAL MODIFICATION FOR THE REFUSE HIDEAWAY LANDFILL (#1953)
FINDINGS OF FACT

a conditional closure plan approval for the facility

The Department finds that:
Refuse Hideaway Inc., owns and operated, and John DeBeck owned and operated the Refuse Hideaway solid waste disposal facility located in the 
SW 1/4 of the NW 1/4 of Section 8, T17N, R8E, Town of Middleton, Dane 
County, Wisconsin.
The Department issued on April 7, 1987.
The Deoartment issued special consent order S0D-88-02A on May 2, 1988. Provision 3 of the order required John DeBeck and Hideaway, Inc^,to submit a plan to effectively monitor for and prevent the migration of explosive gases generated by the landfill and to efficiently collect and 
combust hazardous air Contaminants. Provision 9 of the order ^equ^re John DeBeck and Refuse Hideaway, Inc., to submit by October 1, 1988 
remedial action report for Department review and approval.
On July 1, 1988, RMT, Inc., on behalf of Refuse Hideaway, Inc., and John DeBeck^ submitted a report to the Department proposing a conceptual plan 
for gas management and summarizing monitoring well The Department issued a conditional closure plan approval for gas 
monitoring and a gas collection system on September 6, 1988.
On November 2, 1988, RMT, Inc., on behalf of Refuse Hideaway._Inc. and 
John DeBeck submitted a remedial action report to ..he ucpai ui.ci.c tor review anS approval. The report contained information relating to the 
local and regional groundwater flow directions and the degree and extent 
of groundwater contamination around the Refuse Hideaway nature, persistence and likely fate of any contaminants; the existing or 
potential environmental and health effects of proposal for remedial measures which are technically and economically feasible for renovating or restoring ground/surface water quality, and a proposal for long-term environmental monitoring which would evaluate the effects of any remedial action on the continued performance of the 
landfill.
The remedial action report includes the following: a letter Jhe report, 16 appendices and 8 plan sheets submitted by RMT, Inc , dated November 1. 
1988 and received by the Department on November 2, 19oo.
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7.

Special consent order S0D-88-02A.a.
b. The September 6, 1988 closure plan modification.
c.

d. Wisconsin Department of Natural Resources files.
Additional facts relevant to the review of the remedial action report8. include the following:
a.

b.

c.

d.

e.

9.

These groundwater impacts will continue for some time in the future. However, efficient extraction and treatment of gas and leachate will significantly limit additional contaminant loading to the environment.

NR 506.08(6), Wis. Adm. Code requires that a Department approved system to efficiently collect and combust hazardous air contaminants be installed at the landfill within 18 months of February 1, 1988.

Additional documents considered in connection with this closure plan approval modification includes the following:

Municipal refuse disposed at the Refuse Hideaway landfill produces methane gas. The clay cap and frozen ground conditions will inhibit release of the methane gas to the atmosphere and may cause methane gas to migrate off-site.

Based upon an assessment of the factors identified in NR 140.24 and NR 140.26, Wis. Adm. Code, the special conditions set forth below are needed to achieve compliance with groundwater standards, and to assure that public health, safety, and welfare is protected. If the special

A number of groundwater monitoring wells have been installed at and in the vicinity of the landfill. Results obtained from these wells document that the landfill has caused a detrimental effect on groundwater quality. Evaluation of available groundwater quality information documents that the landfill has caused the attainment and exceedance of groundwater quality standards established under ch. NR 140, Wis. Adm. Code. Exceedances of preventative action limits for indicator parameters and substances of health or welfare concern, as well as enforcement standards for substances of health or welfare concern have been caused by leachate leaking from the landfill.

Various technical documents on file with the Wisconsin Department of Natural Resources, Solid Waste Management Section.

Municipal refuse and infiltration of precipitation into the refuse at the Refuse Hideaway landfill produces leachate. A leachate mound has formed within the landfill and leachate is flowing radially outward from the landfill. Contaminants from the leachate have migrated into unconsolidated soils and the bedrock aquifer used for a domestic water supplies by a number of homeowners. As a result, several private wells in the area have shown elevated concentrations of certain contaminants, including vinyl chloride.
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CONCLUSIONS OF LAW

1.

2.

1.

2.

3.

4.

1 
b

The Department hereby modifies the closure plan approval issued to Refuse Hideaway, Inc., and John DeBeck for the Refuse Hideaway landfill, by adding the following conditions:

The Department has authority under s. 144.44, Stats., to modify a plan approval if the modification is needed to achieve compliance with the groundwater standards in ch. NR 140, Wis. Adm. Code, and to assure that public health, safety and welfare is protected.
In accordance with the foregoing, the Department has authority under s.144.44 Stats., to issue the following conditional plan approval modification.

conditions are complied with, the required modifications will not inhibit compliance with the standards set forth in NR 500-520, Wis. Adm. Code.

Within 45 days of the effective date of this closure plan approval modification a leachate sample shall be collected from two of the leachate head wells at the Refuse Hideaway landfill and be analyzed for the parameters listed in the Federal Target Compound List (formerly the Hazardous Substance List).

Based on the results of the partial gas and leachate extraction system, within 180 days of the effective date of this closure plan approval modification a final detailed plan for construction of a full gas and

CONDITIONAL CLOSURE PLAN APPROVAL MODIFICATION

Within 45 days of the effective date of this closure plan approval modification a draft leachate treatment agreement shall be submitted to the Department for review. A signed leachate treatment agreement shall be submitted to the Department within 60 days of the effective date of this closure plan approval modification.
Within 90 days of the effective date of this closure plan approval modification a partial gas and leachate extraction system consisting of at least 3 gas and leachate extraction wells shall be constructed and begin operating. The extraction wells shall be installed a minimum of 3 feet into the base soils beneath the refuse. The well borings shall be a minimum of 12 inches in diameter and the well casing shall be 6-inch diameter Schedule 80 PVC slotted over the lower two-thirds of its length. The submersible pump to be placed in each extraction well shall be set to activate whenever a leachate head of no greater than 3 feet accumulates within the well. A temporary leachate storage tank sized to provide a minimum of 4-days storage at greatest expected condensate or leachate extraction rates shall also be installed and connected to the partial leachate extraction system.
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a.

b.

c.

d.

5.

a.

b.

c.

d.

1) Measurement of vacuum levels and gas concentrations at each

The final detailed plan for the landfill gas and leachate extraction system shall incorporate the following design concepts:

Convenient performance of the following procedures from the final landfill surface:

An identification and thorough discussion of all construction tasks and their phasing, as well as a proposed time schedule for completion of each task.
A proposed comprehensive construction documentation program for the gas and leachate extraction system.
An identification of all. elements of a proposed construction documentation report to be submitted to the Department for review and approval.
A detailed proposal for operation, monitoring and regular maintenance of all aspects of the gas and leachate extraction system. This shall include a method of documenting the observed areas of influence for each gas and leachate extraction point.

leachate extraction system shall be submitted to the Department for review and approval. The submittal shall consist of a bound report and associated engineering drawings which, in addition to an in-depth presentation of the chosen design and supporting rationale, shall also include:

Location of all header piping for the gas and leachate extraction system shall be proposed to be placed no greater than 5 feet below the final landfill surface.

Extension of all extraction wells to a depth of 3 feet below the base of the refuse. If, at any locations, the base of the refuse cannot be readily determined, the wells shall be extended to 3 feet below the estimated grades for the base of the landfill as depicted in the November, 1988 remedial action report. Unless otherwise demonstrated to the satisfaction of the Department, the well borings shall be a minimum of 12 inches in diameter and the well casing shall be 6-inch diameter Schedule 80 PVC slotted over the lower two-thirds of its length.
Overlapping radii of influence of at least 0.5 feet of drawdown for all extraction wells to cover the entire area of the landfill where solid waste has been disposed. Unless otherwise demonstrated to the satisfaction of the Department, the gas and leachate extraction wells shall be located based upon a maximum assumed horizontal radius of influence of 125 feet for each well. A submersible pump is to be placed in each extraction well and shall be activated whenever leachate rises to a set height in the well. The set height shall be no greater than 3 feet.



i

5

Gas flow rate adjustments at each extraction well.2)
3)

4)

e.

f.

9-

h.

6.

a.

b.

c.

1.

a«

V

The following specific information shall be included as part of the design submittal for the full gas and leachate extraction system:

Provisions for secondary containment and leak detection in any condensate or leachate storage tanks which prove to be necessary. Each tank shall be sized to provide a minimum of 4-days storage at the highest condensate or leachate extraction rates experienced.

Calculations justifying the sizes and types of submersible pumps chosen for the extraction wells and the sizes of any condensate or leachate storage tanks.
Location and design of each gas and leachate extraction well and of each gas and leachate monitoring well, including all leachate head monitoring wells.

Downhole geophysical logging, testing to determine the integrity of the casing, packer testing of the open borehole in 10-foot increments, and any other tests deemed appropriate of the Stoppleworth well to identify contaminated zones within the sandstone

extraction well and in header line sections immediately adjacent to each extraction well.

Accurate measurement of gas flow rates and concentrations in at least every major branch of the extraction system.
Measurement of leachate head levels and leachate extraction rates from each extraction well.

Incineration of all landfill gas extracted in an environmentally acceptable fashion. Venting of any quantities of landfill gas is not an acceptable management strategy unless it can be demonstrated that the extracted gas does not exceed any hazardous air contaminant limitation for those substances contained in s. NR 445.03, Wis. Adm. Code.

Collection of all condensate produced by the gas extraction system and treatment of the condensate as leachate.

Calculations justifying the size and type of the chosen gas blower and any flare station(s).

Protection of all aspects of the gas and leachate extraction system from vandalism.

Within 60 days of the effective date of this closure plan approval modification a geologic investigation of the potential for restoration of potable groundwater for the Schultz, Stoppleworth, and Wallin properties shall be performed and a bound report containing a detailed discussion of the investigation and results shall be submitted to the Department. The investigation shall include the following:
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b.

c.

8.

a.

b.

c.

d.

e.

f.

9.

An evaluation of the feasibility of providing a permanent alternative source of potable water off of the Schultz, Stoppleworth, and Swanson properties.

A well nest (water table observation well and piezometer) approximately 1,000 feet north of the landfill between the Summers private well and the northwest corner of the landfill property boundary.
Two well nests (one on each side of Black Earth Creek each consisting of a water table observation well and two piezometers) approximately 3,600 feet and 4,300 feet, respectively southwest of the southwest corner of the landfill property boundary.

An evaluation of the feasibility of a point of entry filtration system for the private residences that would meet the specifications of the Department of Industry, Labor and Human Relations and the Bureau of Water Supply.

and to evaluate the potential for isolating zones within the sandstone unaffected by volatile organic compounds (VOCs).

Within 120 days of the effective date of this closure plan approval modification, the newly required wells in condition 8, above and all of the existing monitoring wells for the Refuse Hideaway landfill shall be

A well nest approximately 950 feet south of the landfill along State Trunk Highway (STH) "14" between the Roberts private wells and the southern landfill property boundary.

Within 120 days of the effective date of this closure plan approval modification monitoring wells shall be installed and developed at the locations proposed in the November, 1988 remedial action report, and restated below, in accordance with NR 508, Wis. Adm. Code. The exact locations and depths of the required monitoring wells shall be approved by Department staff prior to installation. The monitoring wells shall be placed at the following locations to define the extent of groundwater contamination, groundwater flow directions, and hydraulic properties of the aquifer(s):

During installation, the piezometers required above shall be sampled continuously in maximum 10 foot intervals using a field gas chromatograph (GC) for the purpose of detecting the presence of contamination with depth in the aquifer. This information shall be used to properly locate the screened interval of the piezometers.

A well nest approximately 1,000 feet west of the western landfill property boundary.

A well nest approximately 1,700 feet east of the eastern property boundary of the landfill.
A water table observation well approximately 750 feet north of the northern landfill property boundary.
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An
a.

b.

10.

11.

a.

b.

c.

d.

An analysis of groundwater samples from selected monitoring wells approved by the Department at or within the design management zone for the Refuse Hideaway landfill for the parameters in the Federal Target Compound List to determine the treatability of the contaminated groundwater.
Identification of the discharge limits, or the need for a permit, that will be required by the Bureau of Air Management for discharge of VOCs to the atmosphere and identification of the discharge limits and permits that will be required by the Bureau of Wastewater for discharge of the treated groundwater.

Pump tests on pumping wells installed east, south, southeast and west of the landfill to determine the aquifer(s) characteristics needed to design the groundwater pumping system. The pumping tests shall be conducted according to accepted field methods and shall determine the cone of depressions of the wells by measuring drawdown in adjacent monitoring wells for varying rates of discharge that are approved by the Department prior to testing.

Within 30 days of the effective date of this closure plan approval modification a GC-MS volatile organic compound scan with quantification shall be performed on a quarterly basis on a sample from all private wells within a one-mile radius of the Refuse Hideaway landfill property boundary. These analyses shall also be performed using the test methods specified in NR 508.20(5)(e), Wis. Adm. Code.

Identification of an appropriate means of discharging the treated groundwater. No direct discharge of treated groundwater into Black Earth Creek is acceptable.

Within 180 days of the effective date of this closure plan approval modification an investigation to further assess the remedial alternative of groundwater pumping, treatment, and disposal of the treated groundwater, shall be performed and a bound report containing a detailed discussion of the investigation and results shall be submitted to the Department for review. The investigation shall at a minimum include the following:

A GC-MS volatile organic compound scan with quantification. These analyses shall be performed using the test methods specified in NR 508.20(5)(e), Wis. Adm. Code.

sampled and analyzed on a quarterly basis. In addition, two initial rounds of sampling shall be performed on the newly installed wells required in condition 8, above with a minimum of 30 days between samples, new and existing wells shall be sampled for the following parameters:
Field pH, field temperature, field specific conductance (corrected to 25 degrees centigrade), COD, alkalinity, total hardness, dissolved iron,-* chloride, sodium, magnesium, calcium, sulfate, notation of color, odor and turbidity at the time of sampling, and measurement of water elevation prior to purging the wells.
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12.

13.

a.

b.

c.

c.

d.

Based on the results of the investigation required in condition 11, within 180 days of the effective date of this closure plan modification a final detailed design for a groundwater pumping and treatment system which will achieve compliance with the groundwater standards in ch. NR 140, Wis. Adm. Code at the design management zone for the Refuse Hideaway landfill shall be submitted to the Department for review and approval.

A table of the water level measurements taken at the new and existing groundwater monitoring wells. At least one water table contour map and one bedrock potentiometric surface map shall be constructed on 24 X 36 inch plan sheets in accordance with NR 508.20(6)(c), Wis. Adm. Code. Vertical hydraulic gradients at each well nest and horizontal hydraulic gradients across the area shall be calculated and tabulated.

Within 180 days of the effective date of this closure plan modification based on a reassessment of the degree and extent of groundwater contamination and the hydrogeology in the vicinity of the Refuse Hideaway landfill, the following additional information shall be submitted to the Department for review:

An evaluation of the potential for Black Earth Creek as a discharge point for groundwater that has been contaminated as a result of the Refuse Hideaway landfill, including an assessment of any environmental impacts on the flora and fauna of the creek.

Geologic cross-sections drawn on 24 x 36 inch plan sheets through all existing and newly required wells in accordance with NR 508.20(6)(b), Wis. Adm. Code.

Iso-concentration maps of contaminants of concern drawn on 24 x 36 inch plan sheets as outlined in NR 508.20(6)(d), Wis. Adm. Code for the parameters which most accurately depict the degree and extent of contamination. An iso-concentration map for total VOCs shall be included.

An updated 24 x 36 inch site map constructed according to NR 508.20(6)(a), Wis. Adm. Code. An updated 8-1/2 x 11 inch map constructed according to NR 508.20(7), Wis. Adm. Code.

The Department retains the right to require the submittal of additional information and to further modify this Closure Plan Approval Modification at any time if, in the Department's opinion further modifications are necessary. Unless specifically noted, the conditions of this closure plan approval modification do not supersede or replace any previous conditions of approval for this facility. Please note, condition 2 which specifies the submittal to the Department of a final detailed plan for construction of a gas extraction system and condition 3 which specifies installation of an approved gas extraction system of the September 6, 1988 Closure Plan Approval Modification are hereby superseded by conditions in this closure plan approval modification.
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NOTICE OF APPEAL RIGHTS

Dated: 

If you believe that you have a right to challenge this decision, you should know that Wisconsin statutes and administrative rules establish time periods within which requests to review Department decisions must be filed.

pmh:cc: Rep. Dave Travis Reo. Russ Feinqold PSS - SW/3

DEPARTMENT OF NATURAL RESOURCES For the Secretary

Lakshmi Sridharan, Ph.D., P.E., Chief Solid Waste Management Section

Paul M. Huebner, C.P.G.S., Site Evaluation Leader Solid Waste Management Section

' 7)1.

Joe Brusca - SOD Marie Stewart - MA Chuck Leveque - LC/5 Mark Giesfeldt - ERR/3 Dave Neeb - Davis & Kuehlyon, S.C. Bob Selk - DOJ Lee Bartlett - RMT Bob Anders - Dane Co. Board of Supervisors

For judicial review of a decision pursuant to sections 227.52 and 227.53, Stats., you have 30 days after the decision is mailed, or otherwise served by the Department, to file your petition with the appropriate circuit court and serve the petition to the Department. Such a petition for judicial review shall name the Department of Natural Resources as the respondent.
This notice is provided pursuant to section 227.48(2), Stats.

1 7 1389

Susan M. Fisher, Environmental ^ginieer Solid Waste Management Section

P Q 7^
Ray Trerney, HydrogeologistEnvironmental Response an^Repair Section
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State of Wisconsin

W’H 0 7 '98^ 4410-2IN REPLY REFER TO:

I
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1.

I A

I

Dear Mr. OeBeck: 
1 am pleased to approved, have an l_ conditions You should attach this Approval IssuediOn (

Mr. John OeBeck. President Refuse Hideaway Landfill 4808 Highway 12^^,., Middleton. WI 53562
subject: C,«ur. FUn Approv.,. F.Fus. Dane County

.inform you «h.« /o-:'’':!;:‘nX;;*an"ur;';!'.”2.n‘’"o‘ 
. The Department believes J’’®/landfill provided the «dver»« »ff«ct on the ’LfSen Approve! ere fulfilled.

"’* •’’^'“UJduJoiil altuirnen ApproSSl directly to th. Fl.n 
iio^mher U. 1974. ■ ---------

H. h«v. reviewed ‘he letter :;J:rt“/nd'’Junr‘'“'
Resource Ventures <CRV> on Octob« reports were submitted In
J«piise\o^SJ''plan Sficatlon Xt’elly^fulf 111 ’

PUn'JequUemints'*"  ̂ thU’wjJe’not^addrened by the
addendum report Is required to ’J*j,*7each condition of the Closure

fun%«':s;r:»;i!'‘.i5’r.dJ^5^»
CLOSURE PLAN REVIEH

s;,s:k «
the plan m^lfUatlon letter.

. Updated plan sheets showing ii^^p'roJ^ded’‘ 5owtie?'°t5e
1974 closure grades. on a ISSS^survey. with limitedexisting grades were croJs sections showing the

i-t sets of grades were mduded.
pkvW ^3 •

department of natural resources^
Seetti^fr

eox T«2t 
maOiSON. WISCONSIN 53^07
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c.

I

I d.

e.

I
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1)I
I 2)
I

Aj part of the addendum, please submit specific gas probe locations, and proposed depths and construction details prior to Installation. 
The type of construction applicable may change after the subsurface 
soil and bedrock conditions are known. Please describe what 
conditions may be expected at each probe location, and how the probe 
construction would change If different conditions are encountered.

Mr. John Ocncck ,

Sampling information for all three headwells shall be included in the Infield conditions report. The Information will be used as a part of the analysis of site conditions.

The multi-level gas probe (Detail S/5) may not be an appropriate type 
of probe construction for all the proposed locations. A gas probe 
with a continuous monitoring Interval over Its entire length, and a 
separate short probe Interval at its base, may be better for G-3 and G-2. Detail S/S may be more appropriate for G-1 and probes located In the south berm.

A table giving all leachate head levels obtained to date. The sampling dates and measured elevations of the levels at LH-I and 
LH-2, and the estimate^ depth of leachate above the base of the 
site for those locations must be provided. Boring logs and well 
construction diagrams for LH-I and LH-2 must be Included.
A proposal to locate at least one additional headwell 
approximately In the center of the site. The proposed construction and date of installation shall be included. This 
well shall be installed and sampled at the same frequency as LH-1 and LH-2.

The proposed gas probe system needs revisions. The location of G-3 
and G-1 are satisfactory. Probe G-2 should be moved north to approximately 4v00 N, 12-00 W. Two (2) shallow gas probes shall be 
placed in the southern berm to assess gas migration and vegetative stress. A combination groundwater monitoring well and gas probe could 
be constructed at the location for P-18 and P-17/G-3.

The gas control and venting system proposal may be submitted as part 
of the infield conditions report. The provisions of this condition shall remain unchanged.
We do not agree with the reasoning used for not proposing construction 
of additional leachate headwells. Although LH-I Is actually located further west than originally shown, both leachate headwells are 
located on the southern end of the site. The main mass of refuse is further north, in the center of the site, and leachate head levels may 
be greater at that location. There is no evidence that the leachate heads In LH-1 and 2 would be the maximum head level in the site; this would Imply horizontal flow over the base of the site, which is 
unlikely since there Is no granular drainage blanket or appreciable base slope. A section in the Closure Plan addendum report with the following Information ls«required:
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Hr, John OeBeck " *" 4.

f.

Existing wells: PIS. PIO. P3. P4. P8. P9S

Piezometer P90. Water Table wells P16. P17. P18. P19.

Additional new wells:
Type Location
Hater table, piezometer approximately ISO’ north of P4
Piezometer, bedrock piezometer at location of P8
Piezometer at location of proposed PI6
Piezometer at location of proposed P19
Schedule/parameters:

Two rounds (at least a month apart) at each well, analyzed forthe following parameters:

9-
Installation."

h.

All wells shall be constructed according to the Bureau of Solid Haste Management’s April, 1985, "Guidelines for Monitoring Hell Design and

The following groundwater monitoring wells shall be sampled according to the schedule, below:

Field, specific conductance, field pH, COO. dissolved Iron, totarIron, hardness, chloride, alkalinity, sodium, sulfate, total dissolved solids, dissolved manganese, and total manganese.

Three sampling rounds (at least a month apart) at each well, analyzed for the following parameters:

Proposed wells: P20

A hydrogeologiSt or other person qualified to perform the duties of a hydrogeologlst shall observe and direct the drilling of all borings, the Installation of all wells, visually describe and classify all geologic samples and prepare a boring log for each new well. Each log shall Include soil descriptions (based upon undisturbed samples collected from each major soil unit at maximum 5-foot Increments), method of sampling, depth of sampling, date of boring, water level measurements, and date of water level measurements. All new wells

Volatile Organic Compound scan with quantification. Any VCXZs detected shall be quantified In the following round of sampling at that well.



5.

J.
k.
1.

m.

n.

o.

1-5)

6)

7)

8)

Detailed drawings as needed for the different sections of the 
report.
A proposed methane gas control venting system as outlined In 2.d- 
of this letter.

Should be Installed without the use of drilling fluids which may affect future water quality analyses. All new wells should be Installed without the use of drilling fluids which may affect future 
water quality analyses. All new wells shall be installed with factory 
slotted screens, appropriately sized filter pack and threaded joints. Soil boring Information for all wells shall be recorded to the depth of the bottom of the well screen. Soil boring Information and well 
construction reports shall be submitted In the In—field conditions 
report.
The soil sample collected at the depth of any subsequently placed monitoring well screen shall be analyzed for grain size distribution 
by sieve and hydrometer tests, and Atterberg limits, as appropriate 
for the particular soil type. Each soil sample shall be described according to Its physical texture, color, geologic origin, and classified according to the Unified Soil Classification System.
Slug or balldown tests shall be conducted on each.well required In the monitoring program to’determine In—situ hydraulic conductivity.
All new wells shall be thoroughly developed soon after Installation.
A well Information form (HIF) shall be completed for all wells required in the monitoring program. One line for the WIF must be 
completed for each new well Installed and submitted to the Department 
with the In-fleld conditions report.
A water table contour map and potentiometric surface map (reflecting 
current conditions at the Site) shall be submitted with the In—field 
conditions report.
The In-fleld conditions report shall contain a proposal for long term 
groundwater monitoring at the site.
The requirement for the Infield conditions report shall remain. The report will be due 120 days after the date of this approval letter. 
The following Items shall be Included with the report.

As originally stated in the November 24. 1986 plan 
modification approval letter.

The north-south gridline cross sections, as outlined in l.c. of 
this letter.

Mr. John OceccUP^ C
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<608) 267-7572

cc:
SW/3

a
, or Daniel Carey at 

this approval.

Mr. John OeBecfc^^^

Please call Jodi feld at (608) 267-3532. 
you have any questions regarding t
Sincerely. .

Ji
Bureau of Solid Haste Management
RGS:OC:cn/7549ft

Harla Stewart - Madison Area
0o« Brusca - SOSystems Management Section - 
Robert Glebs - CRV. Ltd.



for th« faculty
was2.

3.

4.

a.

b.

the modificationconnection with5.

a.

b.

6.

The every Oepartment

1 In the correspondence 
the Department office.

Plan of Operation approval

WWW> --J.1/4 of Section 8. T7N.

J a

A cover letter November 24* the Closure of the two plan sheets --
Additional request 1..

The Department finds that:

1. Refuse Hideaway. Inc. owns ai 
disposal facility located In

Ltd; on behalf of Refuse 
sruHv..; for changes to the 

I. dated November 21. 1986. 
for closure of the landfill. 
3 to the groundwater 
monitoring plan.

Changes requested

before ’HE 
STATE OF WISCONSIN 

department of natural resources

CONDITIONAL CLOSURE PLAN 
approval for the 

refuse hideaway landfill (#1953)

FINDINGS OF FACT

- and operates a nonhazardous solid 
... the SM 1/4 of the HH L - - - 

R8£7l0«n of Mldilleton, Oan. County. HUtonjtn.

A condition.. M.n Approv.t .»ued 0) th. D.p.rt««nt 
on November 12. 1974.

.. .>1 Creative Resource Ventures. Ltd; on

ss ■ jSa '
Th. information juomitt.d In connection with the 
include, the folloulng:

A cover letter from S'-”''’' "““'("J tomjuter drawn
?5j:r»c;ioi:‘S; M.n.,.m.nt T.chno.o„. me. .RH., and
set of six plan sheets by RMT.

i.,- from CRV dated J's^JJ^tlona/mfO''"’*''’"
• l?"--^"K?5»w.y uid?i.r R-H-d hy Rhi. with

included In the report.
,1 documents considered In Include the following;

The Oepartmenf. "HodlfIc.tlon to Th. Plan Approval" dated 
November 21, 1986.
various document,. P'‘"Vn‘d??l!Tt’? and plan files for the landfill at i .

Additional fact, relevant to th.modification request Include the fo 9
♦ « frfsm CRV did not completely address 

‘"i'dl'tl^n a. r.,v1r.d m the
• 5 November 21. 1986 approval
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1.a
a
I 1.

I
2.

I to ensure compUance
The3.

4.

I 1.

a.

b.

I V.

I M.

I 2.

I
I

' either to require 
ti^modify this approval at

plan approval
for the Refuse Hideaway

i

that all the 
arc complied

The Department ’ 
Approval If the

conditions of approval set forth below are needed 
with NR 180.13, His. Adm. Code.

s" WTtau!' Jc^ssur?ie'^now?nrcon5?lo^^ 

Approval.

n . Closure Plan with special needed to ensure compliance with chapter

The Department hereby approves 
Landfill, subject to tt:

An addendum to the Closure Plan 
date of this letter. ‘ - --

CONDITIONAL CLOSURE 
the Closure Plan 

the following conditions;
-- I shall be submitted 

The addendum shall t-
An updated plan thouln, theremaining site volume and an estimate o ’ noted in section l.a. and b. of the cover letter.
Calculations for runoff rt’S^thi'wleJ’letter.
swale design and rip-rap as noted m section 2.d.
Revised gas \P^°Probes'^°anra^proJ^^^ monitoring
location, proposed depth of ^5* P’^°J*!:?"over letter.schedule as noted In section 2.c. of the cover

letter.

---- ..to modify a Plan 
Inhibit compliance with chapter

KMT.

the submittal of 
any time If. 'n the

frXn%ruo’rnj'?« uo.n.«... Ad». ccd..
CONCLUSIONS OF LAH

has authority under s. * A A a M a w a r i i « 11modification would not
Srui’ind’NR 180. His. Adm. Code.
The Department has authority to approve conditions If the conditions are needed 
nr 180, Mis. Adm. Code.

conditions of approval set

An update on all monitoring < 
headwells, and a proposal to hcadwell as noted In section 2.e. of the co

■ required In the November 21. 1986 
lubmUted -ithin 120 days of rf"”lhriu9h'2 .o" of the^ntaln the additional Items noted In sections 2.f. ttirou, 

cover letter.
The Department retains the jurisdiction 
additional Information or t_

J within 30 days of the JSuin'the following Information: 
cn estimate of the remaining site life as

An Infield conditions report as 
shall be
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9 NOTICE OF APPEAL RIGHTS

Dated: 

I

I
I
I

I
I
I
■

7549R 4/1/87

DEPARTMENT OF NATURAL RESOURCES For the Secretary

This notice Is provided pursuant to section 227.48<2), Stats. 
-O’; - -

If you believe that you have a right to challenge this decision, you should know that Wisconsin statutes and administrative rules establish time periods within which requests to review Department decisions must be filed.
For judicial review of a decision pursuant to sections 227.52 and 227.53. Stats., you have 30 days after the decision Is mailed, or otherwise served by the Department, to file your petition with the appropriate circuit court and serve the petition on the Department. Such a petition for judicial review shall name the Department of Natural Resources as the respondent.

Department's opinion, further modifications are necessary. Unless specifically noted, the conditions of this approval do not supercede or replace any previous conditions of approval for this facility.

Daniel Carey, Environment^ Engineer Residuals Management & Land Disposal Section

Richard G. Schuff, f.f.i ChiefResiduals Management & Tend Disposal Section
•y, -4^ /(M-__

Jocl^Feld, Hydrogeologl stResiduals Management*& Land Disposal Section
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CCr,SCNT ORDER

The Department, therefore, orders;
1.

a.

b.

c.

d.

e.
I

3.

4.

5.

a.

EXKlBJie

The upper well (P-23S) of a well nest located between the landfill 
and well P-20S, approximately 200 feet east of the eastern property boundary of the landfill.

A final cover system design that meets the requirements of NR 504.07, Wis. Adm. Code.

A drainage system meeting the requirements of NR 506.08(3)(b). Wis. Adm. Code.

An updated topographic survey with a maximum 2 foot contour interval 
of the 40 acre landfill property.
Revised final grades with slopes of at least 3%, but no greater than 33%.

John DeBeck and Refuse Hideaway, Inc., shall, by no later than June 1, 
1988, submit a proposed closure plan modification to the Department for approval. This submittal shall contain:

Documentation of a clay borrow source or sources for sufficient 
quantities of clay to cap the‘entice, area of the landfiU where solid 
waste haS; been disposed. The soils shall meet the requirements of NR 
504.07(4), Wis. Adm. Code and have a minimum Plasticity Index (PI) of 
10 and an average PI of 12 and a minimum Liquid Limit (LL) of 20 and an average LL of 25.

John DeBeck and Refuse Hideaway Inc., shall, byno later than August 15, 
1988, install the 2 foot thick clay capping layer of the approved final 
cover system over the entire area of the landfill where solid waste has 
been disposed, and shall, by no later than September 15, 1988 complete 
placement of the cover layer as well as topsoiling, seeding, fertilizing, 
and mulching of the approved final cover system.
John OeBeck and Refuse Hideaway, Inc., shall construct and develop 5 of 

qoq^''T'remainino 5 wells bv June1, 1988, in accordance with NR 508, Wis. Adm. Code at the locations specified below :

John DeBeck and Refuse Hideaway Inc., shall, by no later than July 1, 
1988, submit a plan to the Department for approval to effectively monitor 
for and prevent the migration of explosive gases generated by the landfill 
and to efficiently collect and combust hazardous air contaminants.

John OeBeck and Refuse Hideaway, Inc., shall, by no later than May 16, 
1988, cease all solid waste disposal operations at the Refuse Hideaway landfill.

)
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I

b.

c.

d.

e.

f.

9-

h.
6.

a.
b.

c. above.
d.

7.

parameters;
a. ected to

, and

A water table observation well corner of the

Inc., shall by July 1, 1988 construct and 
installed into the bedrock in

notation of color, < 
measunement of water elevation prior

a well nest located approximately 1,750 feet 
■rttc.n corner of the property boundary of the

i\^PP^^^^ately 50 feet south of the southern property boundary of the landfill at approximate western coordinates of B-24.
A bedrock piezometer (P-21BR) at the location of P-21S.
DeBeck and Refuse Hideaway

all existing and proposed
I a minimum of 15 days between

(P-28S) located in the north eastern property boundary of the landfill.
The upper well (4c) of i 
southwest of the southwestern landfill.

A well nest {D-26S and P-260) located approximately 3C0 feet 
landfill northwestern corner of the property boundary of the

Field pH, field temperature, field specific conductance (cor-t 25 degrees centigrade), COO. total alkalinity, total hardness 
odor and turbidity at the time of sampling’ 

purging the wells.

As part of the groundwater Investigation, 
monitoring wells shall be sampled twice with   
sampling dates. Each well shall be sampled and analyzed for the fol lowing 
nArAfhfitcre •

John DeBeck and Refuse Hideaway, ’
develop the additional wells installed into the bedrock in
accordance with NR 508, Wis. Adm.. Code.at the locations specified below;

The lower well (P-23D) of the well nest listed in 5a., above.
The intermediate well (P-250) and bedrock piezometer (P-25BR) of the 
3 point well nest listed in 5b., above.
The piezometer (P-270) of the well nest listed in 5d.,
The piezometer (4c) of the well nest listed In 5f., above.

Installation wells Installed under this paragraph shall be sampled 
continuously ir. maximum 10 foot intervals using a field gas chromatograph 
< detecting the presence of contamination with depthn e aquifer. This Information shall be used to properly locate the 
screened interval of the monitoring well. (The exact locations and depths o the required monitoring wells shall be approved by Department staff prior to installation].



b.

c.
be

6.
a

9.

a.

contamination.

b.

i.

ii.

c.

of why remedies other than

Inc., shall, by October 1, 1988, submit 
■j review and approval. The report

manganese, sulfate, total dissolved 
. lead. 

The 
using a method which is capable of

A proposal for remedial r 
economically feasible for water quality.

measures which are technically and
? renovating or restoring ground/surface The report shall include:

An evaluation of the technical and economical feasibility for 
extracting and lowering the existing leachate mound within the landr111.
An evaluation of the technical and economical feasibility for 

contaminated groundwater around the landtlH for the purpose of preventing the further migration of 
contamination, and to restore the contaminated groundwater to 

groundwater standards listed in NR 140.10-.12. Wis. Adm. Code.
A proposal for long-term environmental monitoring which would 
evaluate the effects of any remedial action on the continued 
performance of the landfill.

IhL/rrnJnrr’ ’"dude Justification of why remedies other than 
ose p oposed are net technically or economically feasible to implement.

potential environmental and health effects of the

Public health and welfare parameters:

Chloride, copper, dissolved iron, i 
solids, zinc, arsenic, barium, cadmium, chromium fluoride 
mercury, nitrate plus n i tr i te-n i tregen, selenium,’ and sHv^ meta.s analyses shall be performedJimf^fo? values at or below the preventive action
limit tor each parameter, except selenium.

Compound scan with quantification shall run on both sampling rounds. These analyses shall be performed
J® SW-8d6 method 8240 or EPA wastewater method 624. As 

SW-aCfi^merhnH^’fln^n/onon^"^^^^®^ performed according to EPASW 846 methods 8010/8020 or EPA wastewater methods 601/602. The 
vol^*i?J"orn^wi^ notified and approve of detection limits for the volatile organic compound scans prior to the first sampling date.

*2*^ Refuse Hideaway, Inc., shall, by August 1. 1988 submit 
investigation report for Department review and 1ns*all]rlnn«®i''®P°^^ include documentation of the well 

contour^mao Ld ^ode. a water tablecontour map and the results of the field 6C sampling.
John DeSeck, and Refuse Hideaway, I,,,.., 
a remedial action report for Department shall include:



9 iC.

state department OF NATURAL RESOURCES

-3, /ftir 
Date ' ’

Dated

John OeBeck. indlviduall waives further notice Department of Natural
Sections 144^431, 1 
^r.y other provision of 
Refuse Hideaway, Inc effective c..j - *’
in accordance i.;.;. undersigned certifies 
execute such Consent Order,

OeBeck -------- -

construed as an admission of liaointy on 
. or Refuse Hideaway. Jnc.. for any 

to comply with the terms

^'tfiryn A. turmr 
Jsslstant Administrator 
Division of Enforcement

Nothing in this order snail oe c- the part of John OeBeck personally' 
of^Ms o^dZr?^"'’’ ^"i’ure

DeLT’f?."; a^n^onal

statute.,
-J Concl°s?oTT,’"^-*“?’i’” «'*»" regarding 

144.44(8), 227 42 771 *^7 Consent Order under- ).» S Meek Ld?„ia”’i T

by Refuse Hideaway, Inc., to 
111 '

Waiver and Stipulation 
y and as president of and all l'_;_ 

the foregoing Findings of°Fact^ 
Section* no,

law.
and enforceable c..,., —t with Sections 144.!

i that he Is authorized 
a Waiver, and Stipulation.



SPECIAL CONSENT ORDER

1.

2-

3. as a natural attenuation

4.

5.

6. Groundwater In the vicinity of the landfill 
water supply by a number of homeowners. S,,, 
have shown elevated concentrations of certain < ‘

However, the source of the contamination i’n

Landfill, 
Wisconsin.

the
License Number 
Dane County, Special Consent Order No. 

SOO-88-O2A

The natural attenuation design concepfwas a common design 
As such, the 

«nrh

' i

The landfill has received 
waste.

Jhe Refuse Hideaway Landfill is a licensed landfill which is classified as 
a Nonapproved facility" as defined by sec. 144.441(l)(c), Stats 
However there is an April 7. 1987. approved closure plan for the landTi11.

is utilized as a domestic 
Several private wells in the area 

- -- ---- 1 contaminants, including
............ .

investigation.

FINDINGS OF FACT

1974 end ’ Initially was licensed by the Department during
1974 and has been in operation since that time. * ------
approximately 1.3 million cubic yards of solid

BEFORE THE
STATE OF WISCONSIN 

department OF NATURAL RESOURCES
In the Matter of Closure of
Refuse Hideaway Landfill, 
01953, Town of Middleton, 
Wisconsin

) 
) 
) 
)

findings of FACT, CONCLUSIONS OF LAW 
ANO CONSENT ORDER

The Refuse Hideaway Landfill has been developed landfill. -- ;;
alternative at the time the site was Initially licensed

• “** ^nnOr.irtfld wirhni.f cuhct^ntbl •nnin«orinn 
as a clay liner and leachate collection system.

Unconsolidated soils in the vicinity of the landfill consist of lake 
derived sediments over glacial till. Soils deposits of over 100 feet In 
depth are present south of the landfill while bedrock 1$ at the ground 

landfill. The water table is located approximately 
landfill. Downward vertical gradients were

T®areas around the perimeter of the landfill showing that there 
aqulfer^^^*”^^* 'nl9’’at1on of contaminants downward into the bedrock

I'SndJ^T'^ddJSfo'SaMnSesJJjKion' 

determine if this is the case and to what extent flow Is 
i^® mound. However, it Is clear that one componentof the groundwater flows southernly toward Black Earth Creek, which is a 

local groundwater discharge area. Black Earth Creek is a Class I trout stream.

derived sediments over glacial till.
surface north of the landfill.



■ /

7.

8.

9.

1.

2.
of sec. NR 504.04(4)(d),

3. the Department has authority to issue the

<' >‘-'5•• • i'a:n

CONCLUSIONS OF LM
The Department has authority 
order necessary corrective action 
established under ch.

under secs. 144.44(8) and 144.431, Stats., to 
at a landfill where minimum standardsNR 504, Wis. Adm. Code, have not been complied with.

"-alntained ,n Eolation
estabbshed tn’ch! ii, Adm Coia’ standards

Based upon the foregoing, 
fol lowing order.

I'A' It.,-

btinbv nf '■"’"’'<”■’"9 -rbs nave been Installed at and in theIndic^'e I ' "'=''’'5 Obtained from some of these wells
detrime'^a'l Jf? ? ’ 'he landfill have caused aPodSer oulb,v°? Quality. Evaluation of available
«XS ?Jra?« n2nJ n’' °"a'"‘Wtal operations have
estabfished“ndlr e'h NR la'^'w r"d,“' ?;de“"''“r"' r"'’ 
artSnn * • a. Code. Exceedances of preventative 'concern a^web Pd'-”’oters and substances of health or welfare
welfare*concern\^* Standards tor substances of health or
welfare concern have been caused by operation of the landfill.

Ho«ver°«?X\%\ ’'’“J** 'I"" I" the future.eSntaminaX tror?2in operations will prevent additional
contxm nfn? / ? introduced into the landfill and additional
wasted I^stIllat?on"of’"'J?'“'f"’ ’>atem from those
reduct the

t e rate at which leachate is generated within the landfill.

c°SLre of ?he ^^’’"'’""tion of disposal operations and
and ext^r „ ?” ’ ^‘^’'ther investigation to determine the scope
Xonab?e ^"’P^cts. and any necessary remedial action, lj

::r:o^j;:t:c? ;:M:r;:af:hrSaf:^r:sr::Karr^
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Inc. ,Re;
Inc. ,

Dear Sirs:

Sincerely yours.

mar 021990

Assistant Attorney General Robert Selk is familiar with 
this motion and its intended purpose.

One South Pinckney Street
RO. Box 1806
Madison, Wisconsin 53701-1806
FAX (608) 283-2275
Telephone (608) 257-3501

OFFICE OF THE 
SECRETARY

Milwaukee Office
100 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202-4108 
FAX (414) 277-0656
Telephone (414) 271-6560

MICHAEL, BEST & FRIEDRICH

Arvid A. Sather

Attorney General Donald J. Hanaway 
State of Wisconsin 
Department of Justice 
114 E. State Capitol 
Madison, WI 53702

State ex rel. Stoppleworth v. Refuse Hidewav, 
et al.. Case No. 88 CV 3421

State ex rel. Schultz v. Refuse Hideaway, 
et al.. Case No. 88 CV 3434

MichaelBest 
&FRIEDRICH 

Attorneys at Law

Carroll D. Besadny, Secretary
Wisconsin Department of Natural Resources 
101 S. Webster Street
Madison, WI 53703

Enclosed is a motion to intervene the Wisconsin Department 
of Natural Resources in private litigation seeking, as part of 
the relief, an order for cleanup of the Refuse Hideaway, Inc. 
landfill. Town of Middleton, Dane County, Wisconsin.

February 2?^,

AAS/elb; 2281h
Enclosure , X- . „ ,, , . , ,§?ECEIVEDcc: Assistant Attorney General Robert Selk (w/encl.)



CIRCUIT COURT DANE COUNTYSTATE OF WISCONSIN

Plaintiffs,
V. Case No. 88 CV 3421

Defendants.

Plaintiffs,
Case No. 88-CV-3434V.

Defendants.

PLEASE TAKE NOTICE that on Tuesday, March 6, 1990 at 3:00
soon thereafter as counsel can be heard before theor asp.m.,

Honorable Jack Aulik, Circuit Court Judge, Branch 4, at the Dane

County Courthouse, 210 Martin Luther King, Jr. Blvd., Madison,

53709, the plaintiffs Albert and Carolyn Stoppleworth willWI
move the Court to file a second amended complaint, pursuant to

and incorporated herewith; and for leave to commence and

public nuisance, pursuant to section 823.02, Wis. Stats.; and to
join, pursuant to section 803.03(1)(a), as a party plaintiff to

STATE ex rel.
ALBERT and CAROLYN STOPPLEWORTH, 
and ALBERT and CAROLYN STOPPLEWORTH, 
individually

REFUSE HIDEAWAY, INC.; 
et al.

REFUSE HIDEAWAY, INC.; 
et al.

NOTICE OF MOTION AND MOTION 
TO AMEND COMPLAINT .. .

STATE, ex. rel.
CRAIG A. SCHULTZ and
ANITA SCHULTZ, and
CRAIG A. SCHULTZ and
ANITA SCHULTZ, individually.

prosecute an action against the defendants to enjoin and abate a

section 802.09, Wis. Stats., a copy of which is attached hereto



this action the Wisconsin Department of Natural Resources.
The plaintiffs will further move the Court that the

certain nor constitute a waiver of any rights to review of said
decision under section 809.10, Wis. Stats.

In support of this motion, the plaintiffs will rely upon
the Court's Decision on Motion to Dismiss and Decision on Motion
to Make More Definite and Certain, pleadings, depositions.

day of February, 1990.Dated this 

ATTORNEYS FOR PLAINTIFFS
2266h -2-

ALBERT AND CAROLYN STOPPLEWORTH 
Plaintiffs

transcripts, written interrogatories and responses thereto, 
briefs, and the plaintiffs' statement in support of this motion.

By: 
MICHAEL, BEST & FRIEDRICH 
One of Their Attorneys

granting of leave to file the second amended complaint, and its 
filing shall not constitute a waiver by the plaintiffs of 
objection they may have to any portion of the Court's decisions 
on RMT's motion to dismiss and motion to make more definite and

By: 
CALLAWAY, DUNN & MEEKER, S.C. 
One of Their Attorneys

Richard J. Callaway, Esq. 
CALLAWAY, DUNN & MEEKER, S.C. 
306 East Wilson Street 
Madison, WI 53703 
Telephone: 608-257-7663
Arvid A. Sather, Esq.
900 First Wisconsin Plaza 
One South Pinckney Street 
Post Office Box 1806 
Madison, WI 53701 
Telephone: 608-257-3501



CIRCUIT COURT DANE COUNTYSTATE OF WISCONSIN

Plaintiffs,
V. Case No. 88 CV 3421

SECOND AMENDED COMPLAINT

Defendants.

Plaintiffs,
Case No. 88-CV-3434V.

Defendants.

NOW COME the Plaintiffs, Albert and Carolyn Stoppleworth,
by their attorneys, Richard J. Callaway and Michael, Best &
Friedrich, and for claims for relief against the Defendants
respectfully allege and show the Court as follows;

Plaintiffs, Albert and Carolyn Stoppleworth, husband1.

have owned property and resided in the Town of Middleton, Dane
County, Wisconsin, at the address 750 Highway 14, Middleton,
Wisconsin 53562.

The Defendant, Refuse Hideaway, Inc. (“Refuse2.
Hideaway"), is a domestic corporation whose registered agent for

STATE ex rel.
ALBERT and CAROLYN STOPPLEWORTH, 
and ALBERT and CAROLYN STOPPLEWORTH, 
individually

REFUSE HIDEAWAY, INC.; 
et al.

REFUSE HIDEAWAY, INC., 
et al.,

STATE, ex. rel.
CRAIG A. SCHULTZ and
ANITA SCHULTZ, and
CRAIG A. SCHULTZ and
ANITA SCHULTZ, individually.

and wife, are adults who at all times relevant to this action



service is John W. DeBeck, 6629 Gettysburg Drive, Madison,
Refuse Hideaway has owned and operated theWisconsin 53705.

Refuse Hideaway Landfill (the "Landfill") since the date of its

is an adult resident ofThe Defendant, John W. DeBeck,3.
the State of Wisconsin, who address is 2114 Sunnyside Crescent,

John DeBeck was an originalMadison, Wisconsin 53704.
incorporator of Refuse Hideaway, Inc. and is engaged in the
ownership and operation of landfills. John DeBeck has been.

County, Wisconsin.
4.

of the State of Wisconsin, whose address is 5413 Matthews Road,
Thomas G. DeBeck was an originalMiddleton, Wisconsin 53562.

incorporator of Refuse Hideaway, Inc. and is engaged in the
ownership and operation of landfills.

RMT,5.
registered agent for service is Brooks Becker, 1406 E.
Washington Avenue, Madison, WI It is a wholly-owned53703.
subsidiary of WP&L Holding, Inc. RMT is in the business of
providing engineering and environmental consulting services.
Its corporate headquarters are located at 1406 East Washington
Avenue in Madison, Wisconsin, and it presently employs
approximately 300 employees.

-2-

during all times relevant to this action, engaged in the 
development, ownership and operation of landfills in Dane

The Defendant, Thomas G. DeBeck, is an adult resident

incorporation on March 1, 1982.

Inc. ("RMT") is a domestic corporation whose



starting in about July 1972, the Defendants, John W.6.
DeBeck and Thomas G. DeBeck ("DeBecks"), operated a partnership
known as Land Disposal Companies, which was principally involved
in the ownership and operation of the Mazo-Land Disposal at
Mazomanie, Wisconsin and eventually the Refuse Hideaway Landfill
in the town of Middleton, Dane County, Wisconsin. This

the ownership and operation of the Refuse Hideaway Landfill.
The DeBecks served as officers and principal shareholders of
this corporation.

John DeBeck, during the period from about 1970 to 19727.
conferred on several occasion with the Wisconsin Department of
Natural Resources ("DNR") concerning the development and
operation of a landfill in the Town of Middleton. During 1972,
John DeBeck submitted plans and specifications for the landfill
which were approved by the DNR, and a Solid Waste-Disposal -

DeBeck.
During 1972, a group of citizens, including the8.

plaintiff, Albert Stoppleworth, initiated a lawsuit against the
DNR and John DeBeck opposing the licensing of the landfill in
the Town of Middleton, contending it was not environmentally
sound and would result in groundwater contamination. On
December 14, 1972, the parties to the litigation stipulated that

-3-

partnership continued until about February 1982, when DeBecks 
incorporated Refuse Hideaway, Inc., which thereafter continued

Operation License was issued by DNR on November 2, 1972 to John



DNR would prepare an Environmental Impact Report regarding its
licensing of the landfill.

The proposed landfill was designed as a natural9.
attenuation landfill and did not contain a clay liner or
leachate collection system. The DNR issued its Final

This statementEnvironmental Impact Statement in August 1974.
concluded that:

The citizen group, including the plaintiff Albert Stoppleworth,
objected to and disagreed with this determination by the DNR.

On November 12,10.
Waste Management Section, DNR, notified John DeBeck of approval
of the final plans and specifications for the landfill, subject
to DNR operating recommendations. These recommendations and
conditions of operations were set forth in the Report dated

Management Section, and John Reinhardt, Section Chief. Among
others, the recommendations and conditions reguired that:

-4-

- Surface water division swales and drainage ditches 
shall be maintained at all times to protect the 
operation of the site from surface water runoff.

Leachate production is believed to be inevitable in a 
sanitary landfill, however, its production and 
movement may be controlled to the extent that it will 
not create a water pollution problem by preventing 
water from entering the fill to the greatest extent 
practicable. It is anticipated that the operating 
plan and geologic conditions at the DeBeck site will 
provide for satisfactory attenuation of leachate 
without impairment of the regional groundwater system 
or existing private water supplies in the site 
vicinity.

1974, John R. Reinhardt, Chief, Solid

November 12, 1974 by Robert T. Glebs, Engineer, Solid Waste



11.

observed numerous

1977, Robert Glebs recommended in a
"Each year Mr. DeBeck has been

At this point in

12.

-5-

By letter dated December 13, 1974, under the signatures of 
Robert Glebs and John Reinhardt, a Solid Waste Disposal

operating, problems have 
better Mr. DeBeck has made efforts but has only been in partial

During early 1978, John Reinhardt resigned from DNR to 
participate in the formation of RMT as vice-president of the

Dave Nichols resigned from DNR in about September 1978company.
to join the RMT staff as senior hydrologist, and Robert Glebs

inspected the Refuse Hideaway Landfill and 
deficiencies, including deficiencies relating to improper 
surface water drainage, inadequate compaction and covering of 
waste and failure to carry out the water quality sampling

compliance since the operation has begun.
time, it appears the items of noncompliance with the plans and 
operational aspects of this landfill are serious enough in 
nature to warrant this enforcement action."

come about and rather than getting

- Water quality samples were to be taken quarterly 
from monitoring wells, for which the location was to 
be specified by the DNR.
- Solid waste was not to be deposited within 10 feet 
of the sandstone bedrock.

Operation License was issued by the DNR for the operation of the 
Refuse Hideaway Landfill.

During the period from 1975 to 1977, Robert Glebs and
David Nichols, Solid Waste Management Section, DNR, periodically

program. On September 19, 
memorandum to John Reinhardt;



left DNR and joined RMT in mid-November, 1978 as the sixth
member of the RMT staff.

Several weeks after leaving DNR, Robert Glebs,13. on
1978, met with John DeBeck and proposed that RMTDecember 4,

provide comprehensive consulting services to the DeBecks for the
operation of Refuse Hideaway Landfill, the potential expansion
of that landfill, and development of new landfills. By letter

be performed by RMT for the DeBecks regarding the Refuse
Hideaway Landfill, which included;

On March 6, 1979, RMT and John DeBeck contracted for RMT to
perform item 2 of the December 2, 1978 proposal relating to a
report on the water quality aspects of the landfill operation.

Stephen Johannsen, hydrologist with RMT, during 1979,14.
pursuant to the agreement between John De Beck and RMT, prepared
the RMT ’•Evaluation of Water Quality Results and Water Quality
Monitoring Program". In conjunction with this study, Johannsen
determined that
technique make the current data practically meaningless. It is
possible that any contaminant plume that exists has been
missed." The RMT report recommended that new monitoring wells

-6-

Prepare a report on water quality in and around 
This is to

"questionable well placement and poor monitoring

2.
the existing land disposal in Section 8. 
include evaluation of exiting data ... a discussion 
of the existing program’s ability to detect 
contamination; and provide recommendations for 

additional wells, modifications to the current program and 
overall adequacy of the program with respect to the ability of 
the current wells to detect potential groundwater problems."

dated December 20, 1978, Glebs submitted a project proposal to



be added to monitor potential leachate generation and to monitor
potential for deep flow of leachate and toxic pollutants to

15.

The new monitoring wells and in particular the16.
leachate head and deep wells recommended in the RMT report were
not installed.

RMT from about 1979 to 1986 carried out the quarterly17.

site.
from the monitoring wells evaluating certain parameters of the

arrived at from the monitoring activity. From 1979 to 1986, RMT

18.

-7-

groundwater monitoring program for the DeBecks at the landfill 
This principally consisted of obtaining water samples

samples through laboratory analysis and advising the DeBecks and 
the DNR on behalf of the DeBecks of the results and conclusions

"no significant changes from
"no groundwater

repeatedly advised on a quarterly frequency that the water 
quality data it obtained indicated 
previous results" and therefore concluded that 
degradation near the site" was occurring.

At no time prior to at least 1986 did RMT advise the

groundwater.
Robert Glebs transmitted the RMT report to John DeBeck

on July 31, 1979 with the overall conclusion:
The report basically indicates that the current 
groundwater quality monitoring program at your 
Middleton landfill has detected no significant changes 
in the quality of groundwater. This indicates that 
landfill has not affected the quality of groundwater 
at this time. The report, however, does indicate that 
the current groundwater monitoring system would be 
more [a]ffective if several wells (strategically 
located) are added to the overall monitoring system.



DeBecks, the plaintiffs or any other interested party, or the
DNR that it had determined that the monitoring system was
significantly defective in that a contaminant plume from the
landfill could pollute the groundwater aquifer at the site and
go undetected by the existing groundwater monitoring system.
Furthermore, RMT consistently rendered its opinion from 1979 to
1987 that there was
without noting the limitations of such conclusions because of
the inadequacy of the monitoring system.

19.
leachate seeps from the landfill. RMT installed a leachate head
well in February 1986 and detected about 15 feet of leachate at
the bottom of the landfill. Upon receipt of this information.
DNR in July 1986 initiated a review of the leachate/groundwater
monitoring at the site.

DNR in October 1986, issued a proposed Plan Approval20.
Modification for the landfill, which, among others, required
revision of the monitoring program and the preparation of an
In-Field Conditions Report.

in conjunction with its November 21,The DNR, 198621.
Plan modification letter and its April 7, 1987 Closure Plan
Approval for the landfill required that the groundwater
monitoring system be revised and that groundwater samples be
analyzed for Volatile Organic Chemicals (’’VOCs").

During June and July 1987, RMT sampled the monitoring22.

-8—

"no groundwater degradation near the site"

During the summer of 1985, DNR identified a number of



wells at the landfill site, including the site's perimeter

enforcement standards for such chemicals as benzene, 1,2
dichloroethane, tetrachloroethylene, vinyl chloride, and xylene
in twelve of the fourteen monitoring wells. In an internal
report dated August 28, 1987, RMT concluded: "Should
concentrations of NR 140 public health be found in excess of the
ES [enforcement standard] off the landfill property, WDNR could

This problem is the most immediateshut down the operation.

Despite the close proximity of the plaintiffs'23.
drinking water well to the landfill, the defendants did not
notify the plaintiffs of the potential contamination of their

recommend such an analysis upon the defendants' learning of the
pervasive nature of the groundwater contamination emanating from

Although it was apparent to RMT, upon learning ofthe landfill.
the VOC groundwater contamination, that the plaintiffs' well
should be monitored and such a recommendation was set forth in
RMT's internal document prior to October 1987, it was not until
RMT svibmitted its In-Field Condition Report to DNR in January
1988 that the recommendation was made to DNR that the
plaintiffs' drinking water well be tested. RMT did not test the

March 10, 1988 that RMT informed the plaintiffs that their well

-9-

concern."

well, analyze the plaintiffs well water for contaminants, nor

wells, for VOCs and detected VOCs in excess of the state

plaintiffs' well until February 29, 1988, and it was not until



water was contaminated with VOCs and recommended they stop
drinking the water.

24.
Hideaway Landfill be closed. Not until May 16, 1988 did the
landfill cease to accept waste materials.

25.

other toxic pollutants emanated from the landfill and polluted
the soils, bedrock and groundwater under, around and in the
vicinity of the landfill. These toxic pollutants were

plaintiffs* property; and further as a result of the defendants*

the toxic pollutants and corrtaminants-emanating from the^^fuse
Hideaway Landfill, including but not limited to the chemicals

of which chemicals are carcinogenic; and that such contamination
continues to persist on the plaintiffs* property.

The Stoppleworths, as innocent victims of the26.
defendants* acts, have been severely damaged, including but not
limited to:

-10-

acts, these pollutants contaminated the plaintiffs* drinking 
water well, and through the use of this well water for drinking, 
cooking, bathing and otherwise, the plaintiffs were exposed to

As a direct result of the defendants* acts relating to 
the operation of the Refuse Hideaway Landfill, leachate and

transported through the aquifer in the area of the landfill, 
contaminating the soils, bedrock and groundwater on the

1, 1,

On March 24, 1988, the DNR requested that the Refuse

1-trichloroethane, 1,1-dichloroethane,

tetrachloroethlyene, trichloroethylene, and vinyl chloride, some

<
trans-1,2-dicholoroethylene, fluorotrichloromethane.



The plaintiffs, from exposure to toxic pollutantsa.
including carcinogens, suffer a substantially increased risk of
affliction by disease, including cancer.

The plaintiffs suffer from the continual fear andb.
emotional distress resulting from the increased risk of disease
resulting from exposure to toxic pollutants;

The plaintiffs will incur the additional expensec.
of future health monitoring in order to detect in a timely
manner any diseased condition. including cancer, which results
from exposure to toxic pollutants.

The plaintiffs have suffered and will continue tod.
suffer a deterioration of the quality of their life, including
the inconvenience and harassment of not being capable of
obtaining quality drinking water from their well or house water
system.

The saleability and fair market value of theire.
home and property have been_ destroyed in that the property
cannot by law be sold as a residence, and persons are unwilling
to purchase property which is afflicted by substantial toxic
pollutant contamination.

The plaintiffs have suffered and will continue tof.
suffer loss of the enjoyment of their property.

FIRST CAUSE OF ACTION
Plaintiffs allege and reallege paragraphs 1 through 2627.

above and incorporate them by reference.

-11-



As a result of the defendants* negligent acts, they28.
breached the duty of care they owed to the Stoppleworths and. as
a direct and proximate result, the Stoppleworths* property and
well have been contaminated and continue to be contaminated by
toxic pollutants, to which the plaintiffs have been exposed, all
of which have caused and continue to cause severe personal
injury and damages to the Stoppleworths.

That the negligent acts of the defendants John DeBeck,29.
Tom DeBeck, d/b/a Land Disposal Companies, a partnership, and
Refuse Hideaway, Inc. include the following:

Failure to maintain and operate the landfill in aa.

b.
condition of the landfill and, in particular, the amount of
leachate accumulating in the fill areas; and failure to remove
excessive leachate from the fill area as necessary to preclude
the mounding of the leachate with resulting hydraulic pressures
which forces the leachate and toxic pollutants from the landfill
into the groundwater and fractured bedrock underlying and
surrounding the landfill.

-12-

particular, failure to provide and maintain proper drainage to 
prevent surface water from entering the fill areas; failure to 
provide adequate cover over wastes deposited in the landfill, 
particularly for the purpose of minimizing the accumulation and 
production of --l-eachate- in the-^ill area^- . 

Failure to adequately or reasonably monitor the

reasonable manner consistent with then-existing law and, in



Failure to maintain an adequate and reasonablec.
separation between the deposited waste and the bedrock and water
table underlying and surrounding the fill areas of the landfill.

Failure to adequately and reasonably monitor thed.
impact of the landfills and the pollutants emanating from the
landfill upon the groundwater, bedrock and soils in the vicinity
of the landfill.

Acceptance of liquids, sludges and materialse.
which contained hazardous constituents for disposal as refuse
and waste at the landfill, when the nature of the design.
construction and operation of the landfill rendered the landfill
an unsuitable and unreasonable facility for the permanent
disposal of such waste.

Failure to inform the plaintiffs in a timelyf.
manner of the toxic pollutants emanating from the landfill and
to assess whether such toxic pollutants had impacted and
polluted the plaintiffs*-weHry—thus-posing--a" healtirhcfzard to

the plaintiffs.
That the negligent acts of the defendant RMT include:30.

Failure to adequately and reasonably advise thea.
DeBecks as owners and operators of the landfill that the
groundwater monitoring system implemented and utilized by the
DeBecks was severely inadequate.

Negligently concluding and advising the DeBecksb.
and the DNR periodically and consistently during the period from

-13-



1979 to 1986 that the monitoring results obtained by RMT showed
that the landfill was not affecting the groundwater in the
vicinity of the landfill.

Failure to inform the plaintiffs in a timelyc.
manner of the toxic pollutants emanating from the landfill and
to assess whether such toxic pollutants had impacted and
polluted the plaintiffs' well thus posing a health hazard to the
plaintiffs.

As a result of these negligent acts of the defendants,31.
the plaintiffs have sustained and will continue to sustain

outrageous conduct.
SECOND CAUSE OF ACTION

Plaintiffs allege and reallege paragraphs 1 through 3132.
and incorporate them herein by reference.

The defendants jointly participated in and exercised33.
control over the operation of the landfill.

As a direct and proximate cause from the operation of34.
the landfill, there occurred contamination of the groundwater.
aquifer, soils and bedrock with toxic pollutants at and in the
vicinity of the landfill, including the plaintiffs' drinking
water well and property, all of which has constituted and
constitutes a continuing public nuisance within the meaning of
Chapter 823, Stats., which has caused injury to the plaintiffs.

-14-

personal injury and damages for which the defendants are jointly 
and severally liable, including punitive damages for such



As a result of the acts of the defendants which have34.
caused or constituted substantial factors in causing the public
nuisance, the defendants are jointly and severally liable for

THIRD CAUSE OF ACTION
As and for a third cause of action, plaintiffs35.

reallege paragraphs 1 through 34 and incorporate them herein by
reference.

That the defendant RMT entered into contracts with the36.
DeBecks and Refuse Hideaway, Inc., by which RMT agreed to

with certain environmental laws and regulations of the federal
and state government, particularly with respect to the

These contracts were for the

environmentally sound manner to preclude citizens, such asan

Refuse Hideaway, Inc.
services of RMT was to protect the citizens residing in
proximity to the landfill. As such, the plaintiffs are
third-party beneficiaries to these contracts, and RMT owed a
duty to the plaintiffs in the performance of these contracts.

That RMT breached its duty under the contract by37.

-15-

provide professional engineering and environmental consulting 
services in the operation of the landfill, including compliance

regulations and orders of the DNR.
additional purpose’of assuring the operation of the landfill in

the plaintiffs, from asserting claims against the DeBecks and 
A primary purpose for obtaining the

damages sustained by the plaintiffs, including punitive damages 
and to abate the public nuisance.



38.

obligations. 
FOURTH CAUSE OF ACTION

As and for an fourth cause of action, plaintiffs39.
reallege paragraphs 1 through 38 above and incorporate them

40.
and the DeBecks and Refuse Hideaway, Inc. fraudulently

-16-

intentionally and knowingly misrepresenting the adequacy of the 
landfill monitoring system to John DeBeck; by intentionally and

monitoring wells on the landfill site in June 1987.
The foregoing breach of RMT's contractual duty was a 

direct result and proximate cause of the plaintiffs* personal

herein by reference.
That RUT fraudulently misrepresented and concealed.

misrepresented and concealed through the acts of their agents, 
RMT, material facts, which facts were the direct and proximate

knowingly misrepresenting to John DeBeck and the DNR the 
significance of the results of the quarterly groundwater 
monitoring information as it related to an evaluation of the 
impact of the landfill on groundwater; and intentionally and 
knowingly delaying a determination to what extent, if any, toxic 
pollutants had impacted the plaintiffs* drinking water well, 
when RMT identified significant VOC contamination in the

injury and damages from the contamination of their drinking 
water well and property. Defendant RMT is liable to plaintiffs
for the damages, including punitive damages, caused to the 
plaintiffs as a result of the breach of their contract



41.

A

-17-

cause of the plaintiffs* exposure to and their property*s 
contamination by toxic pollutants.

That RMT knowingly and fraudulently misrepresented and 
concealed material facts which established that the landfill 
monitoring system was significantly defective, and knowingly and 
fraudulently represented repeatedly that the quarterly 
monitoring data showed no groundwater degradation was occurring 
at the landfill site, when RMT was fully aware of the inadequacy 
and severe limitations of the monitoring system to detect 
groundwater contamination, and thus, that the statements and 
conclusions submitted by RMT to the DeBecks and the DNR 
constituted intentional misrepresentations and concealment, 
principal purpose for the monitoring system and the periodic 
monitoring of the groundwater as ordered by DNR was to assure 
that the groundwater at and in the vicinity of the landfill was 
not becoming contaminated by toxic pollutants emanating from the 
landfill; said'toxic pollutants were not impacting-private----
drinking water wells in the vicinity of the landfill, including 
the plaintiffs* well; that the plaintiff were cognizant of and 
relied upon the fraudulent statements and conclusions submitted 
by RMT and the DeBecks to DNR, and that said reliance was to the 
plaintiffs* detriment and a cause of injury, property damage. 

As a result of theseand damages sustained by the plaintiffs.
acts, by RMT, the plaintiffs have sustained and will continue to 
sustain personal injury, property damage, and damages for which



the defendant RMT is liable, including punitive damages for such

42.
were
as clients.

The DeBecks constituted a desirable client

landfills.
and others for the DeBeck business. RMT,
to the DeBecks its experience and competence based upon the

Nichols, and others.

DNR.

was
the DeBecks.
of additional monitoring wells must be installed to provide an

43.

-18-

perform monitoring at and in the vicinity of the landfill, 
knowingly and fraudulently, and the DeBecks, by their agent RMT, 
concealed from the plaintiffs and others the pervasive nature of

motivated by RMT's desire to obtain and retain the DeBecks
RMT, during 1979 and early 1980, was a fledgling

consulting business.
in that they operated two landfills, planned to expand Refuse
Hideaway Landfill, and planned to develop several new

RMT was in competition with Warzyn Engineering, Inc.
in 1979, was touting

outrageous conduct.
That the foregoing misrepresentation and concealment

effective system, DeBecks would likely be encouraged to turn to 
a competitive consulting fiirm for services.

That RMT, in conjunction with its responsibility to

experience of Reinhardt, Glebs, 
particularly in light of their prior experience as employees of 

Since the existing monitoring system at the landfill
required by DNR in 1974 was ordered by these RMT officials when 
they worked for DNR, a determination that the monitoring system

seriously flawed, would..undenaine_the RMT sales- approach with
Additionally, if RMT insisted that $30,000 worth



at

emanating from the landfill into the groundwater.

for such outrageous conduct.

44.

-19-

drinking water well was contaminated or about to be contaminated 
by pollutants emanating from the landfill, and that the

During this eight-month period, the 
plaintiffs were exposed to these toxic VOC pollutants by 
drinking and otherwise ingesting water as a direct result and
proximate cause of RMT's intentionally and knowingly concealing 
from the plaintiffs and-others the—existence of serious toxic 
pollutants which RMT had found in June 1987 to have been

VOC groundwater contamination found by RMT in VOC sampling 
performed by RMT at the landfill site in June and July 1987, 
that the plaintiffs relied upon monitoring results and upon 
appropriate action being taken in a timely manner if said 
monitoring results showed the potential or likelihood that their

As a result 
of these acts of RMT, the plaintiffs have sustained and will 
continue to sustain personal injury, property damage, and 
damages for which the defendants are liable, including punitive 
damages

That the foregoing concealment and handling by RMT of 
the toxic pollutant information were motivated by RMT to avoid a

plaintiffs so relied to their detriment and their injury. RMT 
intentionally delayed approximately eight months the testing of 
the plaintiffs* drinking water well to late Februairy 1988, 
which time RMT testing disclosed substantial contamination of 
the plaintiffs* well water by toxic VOC pollutants which had 
emanated from the landfill.



1.

2.
3.

-20-

shutdown of the landfill operations by the DNR; that RMT and the 
DeBecks, through their agent RMT, intentionally and unreasonably 
refused to submit to DNR in a timely manner a plan for 
investigation of the groundwater in the vicinity of the 
landfill, including the drinking water of the plaintiffs, which 
plan had been reguested by the DNR. Each month RMT delayed 
investigation of groundwater contamination caused by the 
landfill, additional time was provided for the continued 
operation and receipt of additional profits derived from the 
operation of the landfill.

For an Order of this Court requiring the defendants to 
abate the public nuisance consisting of groundwater, aquifer, 
soils and bedrock contaminated by toxic pollutants in the 
vicinity of the Refuse Hideaway Landfill, including the 
groundwater, aquifer, soils and bedrock on the plaintiffs* 
property, and requiring the defendants to take the required 
action to prevent further toxic pollutants from emanating from

WHEREFORE, plaintiffs demand judgment against the 
defendants, jointly and severally, as follows;

Substantial damages resulting from the defendants* 
conduct for past and future deterioration of quality of life; 
annoyance and inconvenience; past and future personal injuries; 
continuing medical surveillance; property damage; and loss of 
present enjoyment of property;

Punitive damages;



the landfill into the groundwater, aquifer, soils and bedrock;
Actual costs, disbursements, and actual attorneys*4.

fees; and
Such other relief as the Court deems just and proper.5.

day of February, 1990.Dated this 

2263h
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ALBERT AND CAROLYN STOPPLEWORTH, 
Plaintiffs

By:-----------------------Richard J. Callaway, Esq.

By:-------------------Arvid A. Sather, Esq.

CALLAWAY, DUNN & MEEKER, S.C. 
306 East Wilson Street 
Madison, WI 53703 
(608) 257-7663

MICHAEL, BEST & FRIEDRICH 
900 First Wisconsin Plaza 
One South Pinckney Street 
Post Office Box 1806 
Madison, WI 53701 
Telephone: 608-257-3501 
ATTORNEYS FOR PLAINTIFFS



May 23, 1990
MAY 2 51990

et al.Re:
Dear Chuck:

199018,

the interview,
a
with Joe.
briefly prior to interview, 
process.

One South Pinckney Street
RO. Box 1806
Madison Wisconsin 53701-1806
(WX 608/283-2275
Teiephone 608/257-3501

Offices In: 
Milwaukee, Wisconsin 
Chicago, Illinois
Affiliated with:
Edward D. Heffernan Esq.

KECifrvfeL.

bureau of 
SERVICES

Charles Leveque, Esq.
Wisconsin Department of Natural Resource 
101 S. Webster Street
Madison, WI 53703

MichaelBest 
&FRIEDRICH 

Attorneys at Law

I am also in the process of reviewing DNR records relating 
to this matter. A number of these will be used in the interview 
with Joe Brusca, and in order to expedite the time required for

I will submit to you prior to June 7th a copy of 
number of the records which I will probably plan on reviewing 

If he had an opportunity to at least review these 
it should expedite the entire

After I have confirmed whether or not these individuals 
will also attend, I will contact you prior to June 7th.

At this time, I expect Attorneys Dick Callaway and Jim 
Olson to be present for the interview. Dick Callaway and I are 
co-counsel representing the Stoppleworths, and Jim Olson 
represents the co-plaintiffs, the Schultzes, in the 
above-entitled action.

Stoppleworth v. John DeBeck, RMT,

I also discussed with Bob Selk an opportunity to interview 
Marie Stewart and Mike Netzer. Since Joe appeared to be more 
principally involved for a longer period of time, we felt it 
would be more efficient to interview him first, thus limiting 
the number of areas on which we may need to question other 
employees. Would it be possible to set a time for inte^iewing 
them during the week of June 11th? My guess at this point is 
that each interview would take no more than three hours.
I would like to schedule time at this juncture to avoid 
potential conflicts in the future.

This is to confirm the message I received on May 
from Bob Selk that we will interview Joe Brusca at the DNR 
Southern District office on Thursday, June 7, 1990.



Thank you for your attention to this matter.
Sincerely yours.
MICHAEL, BEST & FRIEDRICH

Arvid A. Sather

Charles Leveque, Esq.
May 23, 1990 
Page 2

MichaelBest &FRiEnycH 
Attorneys at Law

AAS/elb:2434h
cc: Assistant Attorney General Robert Selk 

Richard Callaway, Esq.
James Olson, Esq.
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4 Qga’

Neeb, Esq.
#1400

53214-7200

60603

Kirschnik, S.C.

Re: ex rel. V. Refuse

Dear Counsel:

RECtWtO
jusiict

Schomisch, 
Lewis & Swietlik,

Pursuant to the court's instruction, the plaintiffs Albert 
and Carolyn Stoppleworth and Craig and Anita Schultz give notice 
that the following persons are believed to have relevant 
information with respect to the issues presented in this action, 
and may be called by the plaintiffs to testify at the trial of 
the case.

cAe South Pinckney Street
m. Box 1806
Madison, Wisconsh 53701-1806
FAX 608/283-2275
telephone 608/257-3501

Offices In:
Milwaukee. Wisconsin
Chicago. Illinois
Affiliated with;
Edward D. Heffernan Esq.
Washington. D.C.

Jr., Esq.
S.C.

Asst. Attorney General 
Robert Selk

State of Wisconsin 
Department of Justice 
123 E. Washington Avenue 
Madison, WI 53703- -

John T.
Kasdorf, 
P.O. Box 44200
Milwaukee, WI

Stoppleworth, ex rel., Schultz, 
Hideaway, Inc., et al.
Case Nos. 88-CV-3421 and 88-CV-3434

James L. Kirschnik, Esq. 
Law Offices of James L. 
12845 W. Burleigh Rd.
Brookfield, WI 53005-3100

MichaelBest
&FRIEDRICH

Attorneys al Law

David W.
Davis & Kuelthau 
111 E. Kilbourn Ave., 
Milwaukee, WI 53202

John J. Blasi, Esq. 
Rooks, Pitts & Poust 
Xerox Centre, Suite 1500 
55 W. Monroe Street 
Chicago, IL

James A. Olson, Esq. 
Lawton & Cates 
214 W. Mifflin Street 
Madison, WI 53703

Earl H. Munson, Esq. 
LaFollette & Sinykin 
P.O. Box 2719 
Madison, WI 53703

June 1, 1990



J

John and Thomas DeBeck 
Robert Anders 
Wayne Rounds 
Robert Glebs 
John Reinhardt 
David Nichols 
Steve Johannsen 
Lee Bartlett 
Scott Peters 
Mark Smith 
Brooks Becker 
Tom Koontz 
Donald Paulson 
Joe Brusca 
Marie Stewart 
Mike Netzer 
Robert Selk 
Theresa Evanson 
Ray Tierney 
William Kottke, deceased, by deposition 
Janet Besadny 
Russell Feingold
The plaintiffs further give notice that they may call other 

employees, agents, or representatives of RMT, Inc. and the 
Wisconsin Department of Natural Resources which further 
discovery in this case discloses participated in activities and 
transactions involving evaluation, investigation, and regulatory 
activities relating to Refuse Hideaway, Inc., or otherwise have 
direct knowledge relating to the issues presented in this case.

The plaintiffs further reserve the right to call as 
witnesses any other persons identified by other parties in this 
proceeding as persons who may be called as lay witnesses, based 
upon knowledge and information they have relating to the issues 
in this case.

Finally, the plaintiffs reserve the right to call as 
witnesses in the proceeding any other persons which further 
discovery in this case discloses have relevant direct knowledge 
of factual information relating to the issues in this proceeding.

In the event the plaintiffs determine that any persons not 
named above have relevant knowledge relating to the issues in 
this proceeding, and that plaintiffs may call said persons to 
testify in the trial of the case, the plaintiffs will give 
notice of such persons and the potential that they may be called

Counsel of Record
June 1, 1990 
Page 2

MichaelBest 
&FRIEDRICH 

Anonuyi at Lauf
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to testify immediately upon such determination.
Sincerely yours,

By; 

By:  

LAWTON & CATES 
Attorneys for Craig and 
Anita Schultz

MICHAEL, BEST & FRIEDRICH 
Attorneys for Albert and 
Carolyn Stoppleworth 

Arvid A. Sather

Jgmes A. Olson

Counsel of Record
June 1, 1990 
Page 3

MichaelBest &FRIEDRICH 
Xnom^yx at Law

kkS/elt:>:2451h 
cc; Hon. Jack Aulik



IN REPLY REFER TO: 4440June 1, 1990

May 25, 1990 Letter Regarding Point of Entry Treatment UnitsSUBJECT:
Dear Mr. Olson:

Sincerely,

Terry Evanson, HydrogeologistEnvironmental Response and Repair Section 
Bureau of Solid and Hazardous Waste Management

I am assuming that our meeting on May 31, 1990 covered all the information you needed in this regard. If it did not, please call me at 266-0941 and I will 
be happy to provide any additional information you need.

hWi’H

cc."^ Chuck Leveque - LC/5
' Joel Schittone - Warzyn Engineering

Mr. James A. Olson 
Lawton & Cates, S.C. 
214 West Mifflin Street 
Madison, WI 53703-2594

This is in response to your letter dated May 25, 1990 addressed to Joel Schittone of Warzyn Engineering Inc. You requested all file information in
> connection with the point of entry treatment units installed at the Craig and 
Anita Schultz residence and all cost estimates connected with the system.

« iS* *
State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Carroll D. Beaadny, Secretary 
Box 7921 

Madlaon, Wisconsin 53707 
DNR TELEFAX NO. 608-267-3579 

TDD NO. 608-267-6897 
SOUD WASTE TELEFAX NO. 608-267-2768



STATE OF WISCONSIN DANE COUNTY

ALBERT and CAROLYN STOPPLEWORTH,
Plaintiffs, I

V .

I

Defendants.
and Case No. 88-CV-3421

RMT, INC., I

V .

I

Third-Party Defendant.

Plaintiffs,
I

V.
I

I

I
Defendants.

and Case No. 88-CV-3434

Defendant and 
Third-Party Plaintiff,

SECURITY INSURANCE COMPANY OF 
HARTFORD, a foreign corporation.

CIRCUIT COURT 
BRANCH 4

i'

I

CRAIG A. SCHULTZ and ANITA 
SCHULTZ,

REFUSE HIDEAWAY, INC.; JOHN W. 
DeBECK; THOMAS G. DeBECK; and 
RMT, INC.,

REFUSE HIDEAWAY, INC., JOHN W. 
DEBECK and THOMAS G. DEBECK 
d/b/a LAND DISPOSAL COMPANIES; 
RMT, INC., and BITUMINOUS 
FIRE & MARINE INSURANCE CO.,



RMT, INC.,

I

V.
I

I

Third-Party Defendant.

Defendant and
Third-Party Plaintiff,

BRIEF IN SUPPORT OF RMT, INC.'S MOTION 
FOR SUMMARY JUDGMENT

Earl H. Munson
Timothy J. Muldowney
Linda M. Clifford
LA FOLLETTE & SINYKIN
Suite 500, One East Main Street
Post Office Box 2719
Madison, Wisconsin 53701-2719
(608) 257-3911

SECURITY INSURANCE COMPANY OF 
HARTFORD, a foreign corporation.



INTRODUCTION

claimed damages.

This then is a claim premised on alleged property
damage measured by a temporary loss of value of plaintiffs'
homes.

however, could not be responsible for damage to a house.

The extremely

1

that they have no personal or physical injuries (Stoppleworths'
Amended Answer to Interrogatory No. 52; Craig Schultz Dep.,

The plaintiffs, however, plead this case as if it were a 
personal injury case and then attempt to bootstrap their argument

An injured person might complainto cover property damages.
about the failure of a tornado warning device; that same failure.

4

In analyzing this case, it is helpful first to examine the 
The Stoppleworths and Schultzes all concede

A failure to have a life boat ready is not a 
cause of the death of a person who sinks 
without trace immediately upon falling into 
the ocean, though taking the person out to sea 
was a cause. The failure to install a proper 
fire escape on a hotel is no cause of the 
death of a man suffocated in bed by smoke. 
The omission of crossing signals by an 
approaching train is of no significance when 
an automobile driver runs into the 
sixty-eighth car. The presence of a railroad

(Stoppleworths' Answer to Interrogatory 52).
minute amounts of VOC's found in the well water is an 
insufficient basis for any serious risk of cancer. In the highly 
unlikely event that any plaintiff contracts an illness in later 
years, our "discovery" statute of limitations permits a suit at 
that time for a real and identifiable injury.

^ANSWER: The plaintiffs have testified that to date 
there is no manifest physical illness which they attribute to 
exposure to chemicals ... emanating from their drinking water 
well and to which they have been exposed.

p. 36).1
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The Facts Fail To Show Any
Misrepresentation

The Undisputed Facts Show That The 
Plaintiffs Never Relied on RMT's 
Statements

The Facts Are Undisputed That RMT 
Exercised No Control

SUMMARY JUDGMENT IS APPROPRIATE WHEN 
THE FACTS AND LAW ARE OBVIOUS

THERE WAS NOTHING INADEQUATE ABOUT THE 
MONITORING SYSTEM'S CAPABILITY TO 
DETECT VOC'S

THERE IS NO DUTY TO PUBLISH CHEMICAL
TESTS TO THE GENERAL PUBLIC

IT IS UNDISPUTED THAT RMT DID NOT CONTROL 
THE INSTRUMENTALITY OF THE NUISANCE AND 
IT IS ENTITLED TO SUMMARY JUDGMENT ON THE 
NUISANCE CLAIM

NOT ONLY WAS THERE NO CONTRACT FOR THE 
BENEFIT OF THIRD PARTIES, THERE WAS 
NO BREACH OF THE NON-EXISTENT CONTRACT 

An Essential Element Of A Claim For 
Nuisance Is That The Defendant 
Exercised Control Over The 
Instrumentality Of The Nuisance....

THE MISREPRESENTATION CLAIM IS
UNSUPPORTED BY BOTH FACTS AND LAW 



Prosser and Keeton on Torts, § 41 at 265-66 (Sth ed. 1984).
Plaintiffs' property damage claim is unique, because the

there was no fire, no flood. no
Damages here are defined solely by theobservable damage.

property's diminished value in the marketplace. Yet, that
diminished value would have occurred whether or not VOC's
actually contaminated the plaintiffs' wells so long as it was
predicted — as the plaintiffs themselves did — that the wells
eventually would become contaminated.

Most important, the plaintiffs have constructed an entire
case around an erroneous factual proposition. In 1979, RMT
recommended that additional wells be added to the monitoring

An RMT junior hydrogeologist who had worked for RMT butsystem.
a few short weeks after graduation from the university and who
had not yet even visited the landfill wrote a memo criticizing
the monitoring system.

Based on that "possibility" plaintiffs complainExhibit 517.
that RMT should have withdrawn as a consultant when the wells it
recommended were not installed. Further, according to the
plaintiffs, RMT should have qualified its correct chemical
analysis of the water by repeatedly suggesting additional wells.

2

embankment may be no cause of the inundation 
of the plaintiff's land by a cloud burst which 
would have flooded it in any case.

Questionable well placement and poor 
monitoring technique make the current data 
practically meaningless. It is possible that 
any contaminant plume that exists has been 
missed.

"damage" is invisible:



However, the monitoring system was not flawed in 1979. The
addition of the wells RMT recommended would not have improved the
monitoring. Exhibit 538 (shown on the next page) compares the
performance of the "original" monitoring wells — those in place
in 1979 — with "equivalent" wells — actual wells in the
approximate locations recommended by RMT. It tells the story of

well and better than the recommended wells, the existence of the
VOC'S found in the plaintiffs' private wells. See Johannsen
Aff., Il 25-33.

3

how the original system adequately performed; how it detected, as
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Nor can the plaintiffs prove that RMT shirked its
responsibility once it discovered VOC's in 1987. DNR and RMT
discovered VOC’s at the same time. See Johannsen Aff., ll 36-39.
DNR then told DeBeck and RMT in a letter from Marie Stewart that
"[w]e will notify you as to our intended course of action after
the results have been evaluated." (Munson Aff. Ill, I 2;

There is simply no legal basis on these facts toEx. 536.)
suggest that RMT had a duty to inform private citizens of the
monitoring results when the state agency charged with
environmental protection was fully aware of the situation.

This summary judgment brief establishes that RMT had no duty
to the plaintiffs, did nothing wrong and nothing they did, right
or wrong, had any effect on the plaintiffs.

HISTORY
We begin this brief with a short history of the regulation

and licensing of the landfill and the contacts RMT has had with
it.

1972 Approval
In the summer of 1970, John W. DeBeck applied to the DNR for

a permit to construct a landfill at a 40-acre Middleton site
(DeBeck, pp. 29-30,

DeBeck employed Arnold and O'Sheridan, consulting
which he subsequently purchased in 1971.
Ex. 500).2

2a11 exhibits referred to in this brief have been bound in 
chronological order and numbered 500 through 542 for the purpose 
of this motion. The affidavits filed in support of the motion 
refer to exhibits by using that numbering system. The Index to 
Exhibits identifies and cross-references exhibits used at a 
deposition and identified with a different number. For instance. 
Ex. 501 is a part of Paulson Deposition Exhibit 7.

- 4 -



engineers, to provide the information required by DNR, to develop
original elevations and proposed finished elevations and to check

Refuse Hideaway was(DeBeck, pp. 36-37).out soil conditions.
the first landfill site designed or constructed by Arnold and

DeBeck also used Soils and(Paulson, p. 20).O'Sheridan.

for the landfill. (DeBeck, pp. 41-42).
efforts, Arnold and O'Sheridan arranged for Soils and
Engineering, Inc. to do some 35 soil borings at the site.
(Paulson, pp. 26, 30).

The Town of Middleton and The Dane County Agricultural Zoning
Planning and Water Resources Committee approved the site in June

Theand July, 1972 (Exs. 501, 503,
Department of Natural Resources approved the site on August 14,

DeBeck began operating shortly thereafter.1972. 501).(Ex.
(DeBeck, p. 35).

The Environmental Impact Statement
1972, a citizen group, including the Stoppleworths,In late

sued to enjoin operation of the landfill demanding that the DNR
prepare an Environmental Impact Statement (EIS) for the site. On
December 13, 1972, the parties agreed that DeBeck would stop

The EIS was completedusing the site until an EIS was prepared.
in August of 1974 with a conclusion favorable to the site: it

5

Engineering, Inc. (Earl Reichel) to do other work in preparation 
As part of its design

"History of Project").



found that leachate production was, of course, inevitable but
that.

(Ex. 503, p. 29). In commenting on the EIS, the Wisconsin
Department of Justice noted that there were 34 soil boring
locations which were well in excess of the 12 borings per 50-acre
site required by the Code and that, "Such detail should serve as
a model for future solid waste site developers." (Ex. 503,
Justice Letter 2/27/74).

1974 Re-Approval
Once the EIS gave the site a green light, Arnold and

O'Sheridan sutxnitted additional drawings and calculations to the
DNR and expressed its opinion that, "the excavation as shown on
the cross sections would provide the protection for the rock and

(Ex. 504).
On November 12, 1974, DNR approved the landfill and

established the "conditions of operation." On

operate the landfill. (Ex. 506). The license was conditioned.

(Ex. 505).

6

the operating plan and geologic conditions at 
the DeBeck site will provide for satisfactory 
attenuation of leachate without impairment of 
regional ground water system or existing 
private water supplies in the site vicinity.

ph, conductivity, chemical oxygen 
demand (COD), total hardness, dissolved iron and chloride.

ground water."

(Ex. 505).
December 12, 1974, L. P. Voigt, Secretary of the Department of
Natural Resources, executed the license for John w. DeBeck to

among other things, on DeBeck testing and reporting quarterly on 
the following parameters:



Soils and Engineering Services, inc. installed two additional
AS the landfill waswells (P-8S and P-9S) in 1976. (Ex. 508).

filled with rubbish, Arnold and O'Sheridan prepared changes in
the profile of the site and reported them to DNR. (DeBeck,

On December 13, 1977, DeBeck and his engineer.pp. 78-79).
Paulson, met with Glebs, of DNR, to discuss additional borings
and re-engineering of the site. That was(Ex. 509).
accomplished. (Ex. 510).

1979 RMT Study
RMT was formed in early 1978 and Glebs left DNR in November

of 1978 to work for RMT. (Glebs Aff.,12). In December, DeBeck
contacted Glebs to inquire about services that RMT might perform
for Refuse Hideaway and, on December 20, 1978, RMT submitted a
written proposal for a complete and thorough evaluation and work
plan to identify the need for further work on water quality.
water quality monitoring, another re-engineering of the site.
etc. (Glebs Aff., II 4, 5; Ex. 512). DeBeck declined to engage
RMT for such complete and thorough services, but, on March 23,
1979, he did retain the company to evaluate the water quality
monitoring system. RMT performed its first water(Ex. 513).
quality test and reported the results to DNR on April 19, 1979,
advising DNR that it also was evaluating the entire monitoring
program:

7

RMT is evaluating the water quality monitoring 
program at the Middleton site. Upon 
completion of this study, we will be making 
recommendations regarding possible changes in 
the program.
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(Ex. 516).
In July 1979, RMT submitted those recommendations to DeBeck

in its report on his water quality monitoring program.
The report recommended that he change water quality(Ex. 518).

monitoring procedures and that he install four additional wells.
Before 1979,(Ex. 519, p. 7; Figures 2, 4; pp. 15-16).

monitoring was performed by DeBeck’s employees taking the water
samples and having them tested by a company known as Aqua-Tech,
Inc.

In its letter enclosing the July 1979 report, RMT urged
DeBeck to meet to discuss the report’s findings, conclusions and

On November 6, 1979, Glebs againrecommendations. (Ex. 518).
urged DeBeck to discuss the report: "[W]e are awaiting your

He discussed it again with DeBeck during a telephone(Ex. 520).

conversation on December 4, 1979. On March 28, 1980,(Ex. 521).
Glebs and DeBeck again discussed the wells. (Ex. 522). On
May 5, 1980, Glebs wrote to DeBeck on another matter, and again
he cautioned DeBeck:
protection you follow the recommendation in our late 1979

(Ex. 523).
DeBeck never agreed to install new wells until 1986 and 1987

when a number of additional wells were installed in preparation

8

report.. . . "

review or comments on our earlier report on your Middleton site."

RMT Contact With Refuse Hideaway 
Between July 1979 and 1986

"... I can only suggest that for your own



During the period from July 1979 to 1986, RMT'sfor closure.
involvement with the Refuse Hideaway landfill essentially was
limited to the quarterly water quality monitoring. (Glebs Aff.,

Arnold and 0’Sheridan continued to provideII 16-17).
engineering services.

DNR's Supervision Of Water Quality Monitoring
On October 16, 1978, Mr. Netzer, a DNR hydrogeologist.

the Refuse Hideaway site.
the water quality monitoring at the site and concluded as
follows:

***

A copy of this report was sent to DeBeck.(Ex. 511, p. 2).
DNR conducted another thorough review of Refuse Hideaway in

By memorandum dated April 11, 1979,the spring of 1979.
Mr. Ackman of DNR again analyzed the water quality testing

Ackman took the additional precautionresults at the landfill.

9

responded to an inquiry from Assemblyman Loftus with respect to 
Mr. Netzer made a detailed study of

[T]he results of his [DeBeck's] testing 
program thus far appears to indicate that the 
site design is good and that little or no 
adverse effect on groundwater or surface water 
has resulted from the landfill operation.

As far as the adequacy of the testing 
procedures are concerned, I am somewhat 
confused by the question. If you are 
concerned about the nximber of monitoring 
points; yes, I think the number of monitoring 
wells are sufficient. If your concern is the 
actual procedure of taking the sample itself; 
no, I do not think that it has been adequate 
in the past but I do feel it is adequate now.



of calling Mark Anderson of the Water Chemistry Department at the
University of Wisconsin for a second opinion as to the various
test results. Ackman concluded:

(Ex. 514, p. 5).
On April 16, 1979, five days after receiving the Ackman

memorandum, Netzer instructed DeBeck as follows:

Despite DNR's thorough review, including(Ex. 515, I 10).
consideration of at least one additional well, it did not request
that DeBeck install additional monitoring wells.

In July 1980, DNR hydrogeologist Netzer again studied the
water quality at Refuse Hideaway. In a letter to Mr. Robert
Anders, Netzer concluded:

(Ex. 524, p. 3).
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In summary, then the Bureau feels that the 
natural attenuation concept under which the 
approval for this site was granted is still a 
valid concept at this time. The Department 
will continue to monitor water quality results 
in this area, and if needed, we will require 
that remedial action be taken in the form of 
engineering modifications if such action is 
warranted.

[S]o far the water quality sampling program 
appears to be sufficient at this time. One 
change the Department will make is in the 
sampling for iron.

The present monitoring program should, if 
carried out fully, provide for the detection 
of leachates from the landfill. One 
additional well could be installed further 
away from the landfill and screened in the 
bedrock to determine possible bedrock 
contamination.
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Not only did DNR carefully monitor the water quality testing.
it also made decisions about what refuse could be deposited at

For instance, on September 17, 1984, DNR permittedthe landfill.
disposal at Refuse Hideaway of soil recovered from a "methylene
chloride/acetone spill." These chemicals, of course.(Ex. 525).
contain some of the VOC's at issue in this case.

Decision In Fall 1986 To Test For VOC's
For the first 15 years the site was operated, DNR never

In September of 1985, DNRrequired DeBeck to sample for VOC's.
promulgated what is known as NR 140 of the Wisconsin

NR 140 established for the first timeAdministrative Code.
standards for determining whether or not substances detected in
ground water — including many VOC's — would require action by
the Department and at what level of concentration such action was
required.

On April 1, 1986, Radcliffe of RMT called Connley of DNR to
make sure that RMT properly complied with NR 140 in its

"Anything RMT can send you so that DNRmonitoring reports.
doesn't send the owners NOV's [Notice of violation?]." DNR did
not request a report on VOC's. (Ex. 526).

As of September of 1986, site closure was estimated to be
At that time, RMT began preparing plans toabout one year away.

address site closure. On October 1,(Ex. 528, pp. 1-2). 1986,
DNR required DeBeck to submit a Closure Plan addressing a number
of issues raised by DNR in a proposed order modifying the plan

11
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approval which was attached to the letter.3 Glebs(Ex. 527).
responded in part on October 31, 1986 (Ex. 528), and attended
meetings with DNR to discuss the proposed order. For instance.

whether Teflon was required for wells to be monitored for VOC's.
(Ex. 529).

On November 21, 19,86, DNR issued a formal order modifying the
Almost simultaneously, RMT submittedplan approval. (Ex. 530).

be installed and that monitoring include additional compounds.
when Glebs telephonedsuch as VOC's. (Ex. 531, pp. 6852-6853).

Carey at DNR on December 10, 1986 to check on DNR's review, Carey
advised him to do nothing until DNR completed its review of the
proposal. (Ex. 532).

On April 7, 1987, DNR approved the Closure Plan. Under the
plan, DeBeck was required to submit an In-Field Conditions Report
and to simultaneously sample existing and proposed new wells at
the landfill during three sampling rounds at least one month
apart, with two of those rounds for VOC's. (Ex. 533, p. 4).

12

3The letter is dated October 1, 1986 but the attached "Draft" 
proposal was dated 30 days in the future.

"Additional Information For The Closure of The Refuse Hideaway

"LSO" of RMT discussed with Connelly of DNRon November 17, 1986,

Landfill, November 21, 1986," proposing that new monitoring wells



Detection ofVOC's
No VOC tests were conducted at the landfill until DNR

The Stoppleworths, however, recallrequired VOC testing in 1987.
that their well was tested in 1986 and found to be free of VOC's.

The new DNR-required wells were installed at the landfill by
the end of June 1987, and the first round of sampling took place

Those samples were testedon June 29, June 30 and July 9, 1987.
at RMT’s laboratory and the results, detecting certain VOC’s,

(See Ex. 534, VOC Analysis
The second round of sampling in July, asfor Well P-9).

specified by the DNR, tested only for inorganic compounds, not
The third round of sampling took place on August 17 andVOC's.

At this time, DNR employees "split samples" with RMT18, 1987.
That is, DNR employees alsoemployees. (Johannsen Aff., I 26).

took samples of various wells and submitted them to the state
(Johannsen Aff., I 37). RMT, for itslaboratory for evaluation.

part, submitted its second round of samples to an independent
The state lablaboratory, Hazelton Laboratory, for analysis.

(see Ex. 536, reportsreported its results on September 8, 1987,
attached), and Hazelton reported its results to RMT on
September 17, 1987 (see, for example. Ex. 535, Hazelton Report of

Marie Stewart of DNR wrote to DeBeck on September 23,Well P-9).
1987 advising him that VOC's had been detected in every well they

"we will notify you as to our intendedShe concluded.sampled.
course of action after the results have been evaluated."
(Ex. 536).
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were available on August 13, 1987.
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RMT obtained an additional round ofDNR took no action.
samples in December of 1987 and again detected VOC's. (See

In January 1988, RMT filed itsJohannsen Aff., I 28; Ex. 540).
In-Field Conditions Report with DNR recommending that private
wells in the vicinity of the landfill be sampled and tested.

Since DNR had taken no action after its letter of
September 23, 1987, Glebs advised DeBeck in January of 1988 that
he should authorize RMT to test the private wells if permitted by

DeBeck agreed, and this was done. The Schultzthe landowner.

and.

THE ISSUES
The plaintiffs' entire case against RMT, Inc. ("RMT") depends

The factualon three assertions, two factual and one legal.
assertions are;

1.

2.

The legal assertion on which plaintiffs' case depends is:
3.
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RMT had a duty to immediately inform the 
public of the August 1987 test results 
detecting VOC's in several monitoring 
wells at the landfill and a duty to 
immediately test the plaintiffs' wells.

and Stoppleworth wells were tested in February and March of 1988 
on March 10, 1988, the Schultzes and the Stoppleworths were 

advised by Glebs that VOC's were foxind in their wells and they

In 1979 RMT recommended additional 
monitoring wells be installed at the 
site. Its failure to convince DeBeck to 
do so until 1986 and its failure to 
qualify its quarterly reports by noting 
the 1979 recommendations caused the 
contamination of plaintiffs' wells.
RMT controlled the operation of the 
landfill.

were advised to use bottled water.
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Plaintiffs' negligence, third-party beneficiary, nuisance and
The

nuisance claim also depends on assertion 2.

Leaving aside thehave prevented VOC's in plaintiffs' wells.

than did the old wells.
falls.

With respect to the delay between discovery of VOC's at the
landfill and testing plaintiffs' wells, it is undisputed that the
chief enforcement agency of the State of Wisconsin did its own
independent analysis of VOC's at the same time and told DeBeck

In spite of that.(and RMT) that it was going to take action.
plaintiffs appear to argue that the law creates a duty on DeBeck
and his consultant to second-guess a law enforcement agency.
Transferring their logic to stories about a recent fire in

if the firemen refused to rescue the children, theMadison:
owner may have had a duty to do so.

Plaintiffs seem to contendThere is no evidence of control.
that any consultant - lawyer, engineer, accountant, surveyor.

15

misrepresentation claims all depend upon assertions 1 and 3.
All three are

-

unsupportable.
With respect to the monitoring system, the question is 

whether installation of the additional monitoring wells would

.■•sI

question of whether the presence or absence of monitoring wells 
can cause anything, the undisputed evidence shows that the old 
wells provided a better gauge of ground water quality than the 

Even if the proposed wells had beenproposed new wells.
installed in 1979, they would not have detected VOC's any sooner

With that, plaintiffs' house of cards



well digger, etc. - "participates in" the landfill and is.
That is nonsense.therefore, liable in nuisance.

Legally and factually, this case is ripe for summary
judgment.

I.

In Grahms v. Boss, 97 Wis. 2d 332, 294 N.W.2d 473 (1980), the
Wisconsin Supreme Court announced the standards to be used in
reviewing a motion for summary judgment brought under
sec. 802.08(2), Stats.

97 Wis. 2d at 338.
The purpose of a motion for summary judgment is to obviate

the need for a trial where there is no genuine issue as to any
material facts.

16

SUMMARY JUDGMENT IS APPROPRIATE WHEN 
THE FACTS AND LAW ARE OBVIOUS.

The court must initially examine the pleadings 
to determine whether a claim has been stated 
and whether a material issue of fact is 
presented. If the complaint states a claim 
and the pleadings show the existence of 
factual issues, the court examines the moving 
parties (in this case the defendants) 
affidavits or other proof to determine whether 
the moving party has made a prima facia case 
for summary judgment under § 802.08(2). To 
make a prima facia case for summary judgment, 
a moving defendnat must show a defense which 
would defeat the plaintiff. If the moving 
party has made a prima facia case for summary 
judgment, the court must examine the 
affidavits and other proof of the opposing 
party (plaintiffs in this case) to determine 
whether there exist disputed material facts, 
or undisputed material facts from which 
reasonable alternative inferences may be 
drawn, sufficient to entitle the opposing 
party to a trial.

Heck & Paetow Claim Service, Inc. V. Heck, 93
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The sximinary judgment355, 286 N.W.2d 831 (1980).Wis. 2d 349,

Alonqe v. Rodriquez, 89 Wis. 2d 544, 553, 279 N.W.2d 207 (1979).
the trial courtIf there is no genuine issue of material fact.

should grant the motion for summary judgment. Wright v. Hasley,
Summary judgment86 Wis. 2d 572, 578-79, 273 N.W.2d 319 (1979).

is appropriate when, as here, the material facts are not in
dispute and the inferences which may reasonably be drawn from the
facts are not doubtful and lead only to one conclusion. Radlein
V. Industrial Fire s Casualty Ins. Co., 117 Wis. 2d 605, 609, 345
N.w.2d 874 (1984).

II.

Remarkably, there is rw allegation in plaintiffs' complaint
that the monitoring system was defective. They merely allege
that one person at RMT speculated that it might be defective but
the plaintiffs do not allege that it was defective.

Central to the plaintiffs' claims of negligence, contract and
misrepresentation is their assertion that RMT's conduct is
actionable because of its failure to inform them and others of an

Specifically, they allege that RMTinadequate monitoring system.
failed to "adequately and reasonably advise the [landfill owners
and operators] that the ground water monitoring system

17

THERE WAS NOTHING INADEQUATE ABOUT THE 
MONITORING SYSTEM'S CAPABILITY TO DETECT VOC'S.

procedure permits a decision based upon the depositions, 
affidavits and other records brought to the court's attention.

implemented and utilized by [the owners and operators] was



Second Amended Complaint, I 30a.

advising the DeBecks and the DNR periodically and consistently

Second AmendedIt

Each of these claims depends, of course, on the assumption
that the ground water monitoring system at the landfill in 1979

If it was not, anywas in fact defective in detecting VOC's.

DNR, of its recommendations about the system cannot be the basis
for a claim of negligence, breach of contract or

In short, if the system was adequate, theremisrepresentation.
would be no basis for plaintiffs’ claim that RMT did anything
wrong.

The undisputed facts show that the system was adequate to
The ground water monitoring system in placedetect contaminants.

when RMT did its 1979 report — the "old wells" — were located
These are wells IS, 3S,

(Johannsen Aff., II 8-9). RMT's 1979 report4S, 8S, 9S.
recommended enhancement of the monitoring network with four
additional wells ("proposed wells"). These wells are shown on

18

during the period from 1979 to 1986 that the monitoring results 
obtained by RMT showed that the landfill was not affecting the
ground water in the vicinity of the landfill.

Although the chemical tests show just that.

severely inadequate."
Plaintiffs also allege RMT was negligent in "concluding and

Complaint, I 30b.
plaintiffs contend that the reports should have been qualified by 
a statement that the monitoring system was possible inadequate.

failure by RMT to inform the DeBecks or others, such as the

on the southern edge of the landfill.



(See Johannsen Aff., I 10,Exhibit 537 as green squares.
Exs. 519, 537).

RMT's 1979 report concluded that the ground water monitoring

downgradient of the fill."
I 3).

The owner made the decision not to install the wells
By June 1987, though, the owner installedrecommended in 1979.

wells in the approximate locations and depths RMT had originally
recommended ("equivalent wells" P-9D, P-17S, P-19D, P-19S).
Exhibit 537 shows in red the wells installed before RMT's 1979

It shows inIt shows in green the 1979 proposed wells.report.
yellow the equivalent wells installed in 1986 and 1987. Thus, we
can look to the performance of the equivalent wells to see how

old wells with the 1987 VOC tests at the equivalent wells.
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the proposed wells would have worked.
Exhibit 538 graphically compares the 1987 VOC tests at the

report, the "current monitoring network is adequate to monitor 
the shallow ground water flow system and water quality

(Johannsen Aff., I 8; Report, p. 6 at

30. I had Ex. 538 prepared using the 
test results for VOCs in order to compare the 
performance of the old wells sampled to the 
new wells equivalent to those proposed by RMT 
in its 1979 report. That exhibit shows those 
organic constituents which appeared in 1988 in 
plaintiffs' wells at levels beyond the 
preventive action limit (PAL) of 
Wis. Admin. Code NR 140.10 and which also 
appeared in the ground water monitoring wells 
near the landfill when tested earlier in 1987.

well system in place at the landfill was adequate but could be 
enhanced through the addition of more wells. According to the



(Johannsen Aff., I 30). The graph shows that old wells P-8S and
P-9S (green) detected the VOC concentration in greater amounts
than did the equivalent wells (P-9D, P-17S, P-19D and P-19S).
(Johannsen Aff., II 31-32).

(Johannsen Aff., I 33). Thus, the absence of the proposed wells
added nothing to the fact that VOC's were being detected outside
of the landfill.

In fact, the old monitoring wells detected VOC's well beyond
the applicable state ground water enforcement standards. (See
Johannsen Aff., I 31; Exs. 539, 540). Since the attainment or
exceedance of a preventive action limit in any one well for any
one constituent is enough to allow DNR to take action, the old
wells' performance was just as adequate as any of the proposed
wells. (Johannsen Aff., I 34; see also Wis. Admin. Code
NR 140.24) .

RMT and DNR first discussed monitoring for VOC's in the fall
of 1986 and DNR ordered VOC tests for the first time upon
installation of the additional monitoring wells in June, 1987.
Although we know that there were no VOC's in the Stoppleworths'

20

' 1

33. Based on this data, the new wells 
added to the ground water monitoring network 
in 1987 performed no better than the original 
monitoring well network RMT had reviewed in 
1979. The old wells detected the VOC 
parameters when tested for. In addition, the 
concentrations of VOCs detected in the old 
wells were generally greater than or at least 
equal to the concentrations found in the new 
wells.



well in 1986, it would be speculation to guess when the VOC's
first at the monitoring wells — 1987, 1986, 1985, etc. Thewere

undisputed evidence, however, is that the old wells did not miss
the contaminants.

These, too.(Johannsen Aff., 121)."inorganic" parameters.
(^. at 22).were tested in the old and equivalent wells.

(Johannsen Aff., I 23).the new wells.

(Johannsen Aff., I 24).
The plaintiffs claim that VOC's polluted their well water

because the original monitoring system was "inadequate" and
unable to properly detect them.

(Johannsen Aff., I 13).
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monitoring for VOC's.
monitoring for chloride, chemical oxygen demand (COD), total 
hardness, dissolved iron, pH and specific conductivity — the

Again, the concentrations of inorganic parameters in the old 
wells were generally equal to or greater than concentrations in

wells, the new wells did not provide any 
better indication of landfill leakage than the 
old wells — the ones in place in 1979.

Plaintiffs may argue, however, that DNR did not require
From 1974 through 1987, DNR required

In the end, my speculation about the 
monitoring system missing a contaminant plume 
was not borne out as shown by the results of 
ground water quality monitoring which occurred 
in 1987.

I : -s

24. Based on the data and by comparing 
the performance of the old wells and the new



Plaintiffs' negligence claim is premised on two slim threads.
We have already disposed of one — the adequacy of the monitoring
system — because the monitoring system actually was adequate and
because it had nothing to do with damages to plaintiffs'
property.

The remaining thread of plaintiffs' negligence claim — the
alleged duty to advise the general public that there were voc's
in the monitoring wells — also had nothing to do with the

Contamination already was andamages to plaintiffs' property.

The

d. No
(Stoppleworths' Amended Answer to Interrogatory 39).

accomplished irreversible fact.
In any event, RMT had no duty to publicize the finding since 

DNR, our governmental representative, already knew it.4

III. THERE IS NO DUTY TO PUBLISH CHEMICAL TESTS 
TO THE GENERAL PUBLIC.

Plaintiff's unfortunate attempt to bury this fact underscores 
its fatal effect on the plaintiffs' remaining thread.- 22 -

^The plaintiffs have not played fair on this issue.
Exhibit 536, provided to RMT in response to a document demand, 
evidences DNR's knowledge of VOC's and its intent to take action. 
It carries plaintiffs' Bates stamp no. 00000297, so they were 
aware of it. Yet, in our recent interrogatories, we asked:

39. Do you agree that DNR employees had 
ground water samples from Refuse Hideaway 
tested for VOC's in the summer of 1987 and 
detected VOC's in excess of State enforcement 
standards?
Answer to Interrogatory No. 39.



Both DNR and RMT knew about VOC's in thefacts are undisputed:
Neither made any notifications to(Ex. 536).monitoring wells.

In fact, the legislature already has
decided it.
exclusive authority to DNR to protect the waters of the State.

the policy and purpose of this chapter.
(Sec. 144.025(1)(2), Stats.)

***

(1) NOTICE REQUIRED.
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the public until March 1988.
There is no need for a trial in order to decide a legal issue

on undisputed facts.
Section 144.025, Stats., is a sweeping grant of

(1) STATEMENT OF POLICY AND PURPOSE. 
The department of natural resources shall 
serve as the central unit of state government 
to protect, maintain and improve the quality 
and management of the waters of the state, 
ground and surface, public and private.... 
The purpose of this section is to grant 
necessary powers and to organize a 
comprehensive program under a single state 
agency for the enhancement of the quality 
management and protection of all waters of the 
state, ground and surface, public and 
private....

144.72 Imminent danger, j__
If the department receives evidence that the 
past or present handling, storage, treatment, 
transportation or disposal of any solid or 
hazardous waste may present an imminent and 
substantial danger to health or the 
environment, the department shall do all of 
the following:

(2) POWERS AND DUTIES. (a) The 
department shall have general supervision and 
control over the waters of the state. It 
shall carry out the planning, management and 
regulatory programs necessary for implementing

(a) Provide immediate notice of the 
danger to each affected municipality.



I 1

See also sec. 144.76(2)(a) (requiring(Sec. 144.72, Stats.

plumber, technician or hydrogeologist — would have the duty of

It would benotifying both DNR and the general public.
impossible to control or define that duty. Every newspaper in
the country would carry advertisements warning everyone of every

Lawyers would have a field day designingremote possibility.
all-inclusive, standardized warnings which, because of their
number and legalese, would be meaningless.

Here, for instance, who should decide whether to^risk
starting a panic in Cross Plains and Middleton: RMT or DNR?
If wells are to be tested, who decides how many? Notification to
the general public creates as much danger from panic as from
whatever contamination there might be.

In Wisconsin, a plaintiff making a fraudulent or negligent
concealment claim must show that the defendant had a duty to

In Matter of Estate of Lecic, 104 Wis. 2d 592,disclose. E^,
Whether such a duty exists presents

24

otherwise, every person who discovers a hazardous substance in 
ground water — whether he or she be farmer, well digger.

f

reports of hazardous spills to the DNR, not the public.)
The legislature decided that public policy decisions on solid 

and hazardous waste should be made by DNR. If the policy were

(b) Promptly post notice of the danger 
at the site at which the danger exists, or 
order a person responsible for the danger to 
post such notice.

604, 312 N.W.2d 773 (1983).



Estate of Lecic, 104a question of law for the court to resolve.
Whenever the court resolves the question of

Oilerman,
94 Wis. 2d at 27.

plaintiff."
1984).

Even in cases where a fiduciary relationship or business
relationship clearly exists between parties, our Supreme Court
has refused to liberally impose duties of disclosure on

For example, in Estate of Lecic, the courtindividuals.
determined that the personal representative of an estate owed no
duty to personally disclose to its creditors the deadline for
filing claims and the effect of a failure to file, even though it
recognized that "a personal representative like a special
administrator owes fiduciary duties to the creditors as well as

Estate of Lecic, 104 Wis. 2dthe beneficiaries of the estate."
See also Southard v. Occidental Life Ins. Co., 31at 611-12.

2d 351, 358-59, 142 N.W.2d 844 (1966) (seriously ill lifeWis.
insurance applicant held to have no duty to provide health
information beyond the scope of questions asked).

Here there is no fiduciary relationship between RMT and the
There is no transaction to which RMT and theplaintiffs.

plaintiffs are parties.

In fact, there is no

relationship of any kind between these plaintiffs and RMT.
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is under any obligation for the benefit of the particular
Keaton, Prosser, The Law of Torts, § 53 (Sth ed.

legal duty, it is "making a policy determination."
"Duty is a question of whether the defendant

Production Credit Ass'n. v. Croft, 143

Wis. 2d at 605.

Wis. 2d 746, 423 N.W.2d 544 (1988).



B'
fc'-

The plaintiffs contend that RMT was responsible and
Clearly it was not.answerable to the public at large. RMT was

In carrying out its
work in 1987 on the In-Field Condition Report, RMT was in regular

The DNR - the regulatory body charged withcontact with the DNR.
protection of the environment and the public - required the
In-Field Conditions Report, substantially directed RMT's
activities, and participated in the 1987 ground water testing and

The DNR was well aware of the test results shortlymonitoring.
(Johannsen Aff., II 36-39).after the samples were taken.

Accepting plaintiffs' argument would hold a consultant's duty
It would make new law, placing an unreasonableto be boundless.

burden on entire professions, at odds with the more conservative
approach our appellate courts have taken in negligence and
fraudulent concealment cases. See Green Spring Farm v. Kersten,
136 Wis. 2d 304, 401 N.W.2d 816 (1987) (seller's attorney in real
estate transaction has no duty to buyers who claimed he was
negligent); see also Rendler v. Markos, Wis. 2d , 453
N.W.2d 202 (Ct. App. 1990), petition for review denied, 

(1990) (attorney has no duty to limited partners whoWis. 2d 
claimed he was negligent in setting up limited partnership).

It would be ironic indeed if a private consultant working
hand-in-hand with a public regulatory agency on a study required
by that agency was held to have a duty to disclose to the public
the very same information the agency possesses but has not yet
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a consultant hired by the landfill owner.



An incident in this very case puts the argument indisclosed.
One of the plaintiffs, Mrs. Schultz, was anperspective.

She testified as follows:
A

Q
A

Q

A

***

A

The DNR uses the State Lab of
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They explained the 
would be that RMT would take a 
water sample, and they would split

So the first thing DNR wanted to do 
was split tests, 
process 
test, a

Why was she livid?
She was livid because we had been told 
directly by RMT that our well was 
contaminated when DNR had not confirmed 
the test results. Possibly RMT was 
getting us upset for no reason.
Did she say what they would have done or 
what they were going to do before they 
would come out and do it?

employee of DNR in 1988.
_  Everyone I talked to was rather 
surprised and concerned. When I finally 
got ahold, got in touch with Marie 
Stewart, that was the first day I found 
out that she was the person within DNR 
that oversaw the landfill, she was livid.

She said the test results on the landfill 
had been bad the previous fall but they 
didn't feel that the testing wells were 
adequate, and they had ordered the 
landfill to put in different testing 
wells, and they were waiting for more 
test results on it and also waiting for 
RMT to come up with a plan of action.

Of the water at the landfill. DNR was 
livid because they had not been told the 
private wells were going to be tested. 
They were livid because they had not been 
told that the test results gained were 
bad. One of the reasons was because 
private companies do not necessarily have 
as good of labs for processing as the 
DNR uses. The DNR uses the State Lab of 
Hygiene.



* **

A

Q

A

Got everyone excited?Q
Right.A
This Is what Marie Stewart said to you?Q

A Yes.
Okay.Q

A

(Anita Schultz Dep., pp. 68-71) (emphasis added).
RMT reported to DNR the detection of VOC's at the landfill in

the summer of 1987 and recommended to DNR in its 1988 In-Field
Conditions Report that private wells be tested. (Johannsen Aff.,

DNR ignored the findings and recommendations.I 39; Ex. 542).
waiting for additional information and clarification. RMT is
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They wanted to evaluate what was going on 
before they —

And they wanted to do that before they 
went out and tested any private wells, is 
that it?

“ , She was angry then when you talked
to her because RMT had gone out and 
tested private wells before they had 
determined what was necessary to do, is 
that fair?

the sample with RMT and then each would 
run it through their own labs or through 
the state lab and through RMT's lab, and 
then they would compare test results to 
see if RMT's lab was in sync.

That's fair. I believe that that was why 
her reaction was what it was.

... I know that DNR wanted different 
testing wells put in. They didn't feel 
that the testing wells were adequate to 
determine what was actually going on.



notify you as to our intended course of action after the results
(Ex. 536).

IV.

Their

described RMT as a consultant (I 5).
(Il 3-5), May 4, 1989 Amendedin their June 16, 1988 Complaint
1989 Second Amended Complaint

(I 33).
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if you don't."
This is not what the legislature intended when it made DNR

Complaint (II 3-5), and July 26,
After RMT's motion to dismiss raised the

IT IS UNDISPUTED THAT RMT DID NOT CONTROL THE 
INSTRUMENTALITY OF THE NUISANCE AND IT IS 
ENTITLED TO SUMMARY JUDGMENT ON THE NUISANCE 
CLAIM.

the chief watchdog over the state's ground water quality.
Whatever duty RMT had was fulfilled when it conveyed its 
recommendations and results to the DNR and was advised "we will

I
i

(II 3-5b) are the same.
issue of control, the Stoppleworths filed a Second Amended 
Complaint dated March 8, 1990, simply adding the allegation that 
the defendants "jointly participated in and exercised control 
over the operation of the landfill."

have been evaluated."

criticized by the plaintiffs on one side for not testing and 
notifying soon enough and criticized by the DNR on the other side 
for testing and notifying at all. "Damned if you do and damned

In their first Complaint, the Stoppleworths alleged that 
Refuse Hideaway, Inc. and the DeBecks owned and operated the 
landfill (Stoppleworth Complaint 6/15/88, II 2, 4, 5).
June 29, 1989 Amended Complaint alleged the same (II 2-4) and

The Schultzes' allegations



The plaintiffs were right the first time. There is no basis
for an allegation that RMT controlled the landfill. Despite
their new allegation, the plaintiffs still are unable to make a

There are no record facts to prove ornuisance case against RMT.
support a claim that RMT exercised control over the nuisance.
Rather, the undisputed record facts show that RMT never exercised
any control over any aspect of the ownership or operation of the
landfill.

A.

"A nuisance is an unreasonable activity or use of property
that interferes substantially with the comfortable enjoyment of

State V. Quality Egg
Farm, 104 Wis. 2d 506, 517, 311 N.W.2d 640 (1981). The "activity
or use of property" alleged to constitute the nuisance in this
case is the operation of the landfill, which the plaintiffs now
allege — but cannot prove — that RMT controlled.

The parties earlier argued the issue of control in their
briefs on RMT's motion to dismiss. The plaintiffs failed to cite
one case in which a consultant was deemed liable for a nuisance
maintained or created by a client or customer. Although this
court allowed the nuisance claim to proceed, it stated, "
this court concludes that one necessary element to maintain an
action for public nuisance is control, in some form, over the

Whether such is present in this case cannot and shouldnuisance.
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An Essential Element Of A Claim For Nuisance Is 
That The Defendant Exercised Control Over The 
Instrumentality Of The Nuisance.

life, health, safety of another or others."



(Decision on

Motion to Dismiss, p. 4.)

88, n. 80 (1950).see also 66 C.J.S. Nuisances, sec.
is State of Connecticut v.The case most closely on point

Tlppetts-Abbett-McCarthy-Stratton,
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not be determined at this juncture of the case."
The issue is ready for determination

While ... property ownership is generally not 
a prerequisite to nuisance liability ... the 
test of liability for damage caused by a 
nuisance turns on whether the defendants were 
in control over the instrumentality alleged to 
constitute the nuisance, either through 
ownership or otherwise, and it has been said 
that liability for damage caused by a 
nuisance may only be imposed on defendants 
with such control over the nuisance....

now, however.

In lieu of a rule of general application, a 
functional test has been applied to determine 
whether the defendant "uses" property in a 
manner sufficient to subject him to liability 
for nuisance. A critical factor in this test 
is whether the defendant exercises control 
over the property that is the source of the 
nuisance. Thus, liability of a possessor of 
land is not based upon responsibility for the 
creation of the harmful condition, but upon 
the fact that he has exclusive control over 
the land and the things done upon it and 
should have the responsibility of taking 
reasonable measures to remedy conditions on it 
that are a source of harm to others.

117, 123 (1989) (emphasis added);

204 Conn. 177, 527 A.2d 688

58 Am. Jur. 2d Nuisances, secs.

(1987). There, Connecticut sued an architectural firm that 
designed and supervised the construction of a bridge that 
eventually collapsed into the Mianus River. The state pleaded 
claims in negligence, public nuisance, and indemnification and



The

the test to determine whether a party was a
functional test that included the "critical" factor ofwas a

"control."

The court looked specifically at the parties'Id. at 692.
contract for any evidence that the state had relinquished control

It found none.over the bridge.
While, pursuant to the contract, the plaintiff
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decision, the appellate court agreed that nuisance liability 
rested on an unlawful or unreasonable use of property, and that

"user" of property

delegated to the defendants some of its 
immediate authority over the design and 
construction of the bridge, this delegation 
was narrowly circumscribed by the terms of the 
contract. Under the contract, the defendant 
assumed responsibility for the surveying, 
testing, planning and design of the bridge. 
The defendants were required, however, to 
allow the plaintiffs' highway commissioner and

sought to recover the expense of reconstructing the bridge.
trial court dismissed the nuisance claim. On appeal from that

[E]ven if the pleadings and evidence are 
considered in the light most favorable to the 
plaintiff, there is nothing to suggest that 
the defendants ever assumed control of the 
subject property. It is undisputed that at 
all times relevant to these appeals, the 
bridge, and the highway right of way in which 
the bridge was included, was exclusively the 
property of the plaintiff. While, as 
discussed previously, ownership is not 
essential to nuisance liability, nothing in 
the evidence suggests that the plaintiff ever 
relinquished its authority over the bridge to 
the defendants. To the contrary, the 
legislative enactment which authorized the 
construction of the Connecticut Turnpike, of 
which the bridge was an integral component, 
vested ultimate and exclusive responsibility 
for planning and constructing the expressway 
in the plaintiffs' highway commissioner.



285 N.W.2dSee also Stemen v. Coffman, 92 Mich. App. 595,Id.

318 N.W.2d 507 (1982);Corrections, 113 Mich. App. 739,
Disappearing Lakes Association v. Department of Natural

328 N.W.2d 570 (1982); AttorneyResources, 121 Mich. App. 61,
148 Mich. App. 524, 385 N.W.2d 658 (1986);General v. Ankersen,

App. 3d 337,Brunsfeld v. Mineola Hotel and Restaurant, 119 Ill.

V. Commercial Union Ins. Corp., 139 U.S. 223 (1891).
The plaintiffs may or may not have a nuisance claim against

landfill.
The facts

show clearly that RMT is entitled to summary judgment.
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Refuse Hideaway which owned, operated, and controlled the
Their nuisance claim against RMT, though, when put to

its proof, must fail for lack of proof of control.
about RMT's lack of control over the landfill are undisputed and

305 (1979); Coburn v. Public Service Commission, 104 Mich. App.
322, 304 N.W.2d 570 (1981); Mitchell v. Michigan Department of

his representatives 'to review, at any time, 
the design work and construction in its 
various stages, and to make any revisions as 
may be directed by the Commissioner— ' These 
and other terms of the contract permitted the 
plaintiff to maintain strict control over the 
planning and construction of the bridge, while 
relinquishing only limited responsibility for 
the project's execution to the defendants.
Our review of the circumstances of this case 
leads us to the conclusion that the defendants 
did not exercise sufficient control over the 
bridge, or the property to which it was 
affixed, to render them subject to nuisance 
liability.

456 N.E.2d 351, 364, 367 (1983); and St. Louis, I.M. & S.R. Co.



B.

RMT's testing did not create the nuisance. Its reporting did
Only dumping solid waste in thenot create the nuisance.

RMT never dumped solid waste, norlandfill created the nuisance.
did it ever exercise control over that activity or the premises.
Glebs Aff.

RMT had a contractual duty to conduct ground water sampling
and to make recommendations on modifications or additions to the
original monitoring system at Refuse Hideaway. Like the
defendants in the "control" cases cited above, however, RMT did
nothing to create the nuisance; it never owned or controlled the
landfill; it never employed anyone it knew would create a

It is not subject, then, to(See Glebs Aff. I 2, 25).nuisance.
Nuisance liability must stem from more thannuisance liability.

The connection between a mere consultancy andan advisory role.
the creation and maintenance of the landfill is far too
"attenuated." See Steman, 285 N.W.2d at 306. Nuisance liability
depends upon control, and RMT exercised no control over any
conduct or activity at the landfill.

V.

A description of the RMT-DeBeck contracts appears in the
"History" portion of this brief. One Contract was for the
evaluation of the monitoring system in 1979. RMT did that. The

34

1I
The Facts Are Undisputed That RMT Exercised 
No Control.

NOT ONLY WAS THERE NO CONTRACT FOR THE 
BENEFIT OF THIRD PARTIES, THERE WAS 
NO BREACH OF THE NON-EXISTENT CONTRACT.



RMT

Further, the old monitoring
Thus, any contract

as a matter of law, this was not ashould be dismissed:
third-party beneficiary contract and the plaintiffs have no

residing in the proximity of the landfill."

contract was to protect citizens.
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to Dismiss, p. 6 (emphasis added).
It is not enough, though, that "one of the purposes" of the

allegations fall:
In addition, there is a third reason that the contract claim

their allegations sufficient.
the court concludes plaintiffs Complaint is sufficient to state a 
claim against RMT under the theory of third-party beneficiary.
This conclusion is based primarily on the allegation one of the 
purposes of obtaining RMT's services was to protect the citizens

Decision on Motion

other was to monitor and report water quality test results. 
accurately reported the results of each quarterly test. 
Plaintiffs can point to no contractual duty to advise the 
Stoppleworths or the Schultzes, or any other segment of the 

detected in 1987 in the monitoring wells.public that VOC's were
That was uniquely a DNR function.
system proved to be more than adequate.
breach allegations fall for the same reason that the negligence 

there was no breach; there was no cause.

standing to enforce it.
Generally, the only persons with standing to sue for breach 

of contract are the parties to the contract. Yet, when RMT 
sought to dismiss this claim on this basis, the court deemed 

"Under Wisconsin notice pleadings



Mercado v. Mitchell, 83 Wis. 2d 17, 28, 264 N.W.2d 532 (1978)
(emphasis added); Winnebago Homes, Inc, v. Sheldon, 29 Wis. 2d

Once again, the plaintiffs
cannot meet their burden because they cannot show that DeBeck ar^
RMT intended their contract to be primarily and directly (as
opposed to indirectly) for the plaintiffs' benefit.

In determining third-party beneficiary status, the court
first must address the contracting parties' intent. The parties
(both) must intend that the promisor be legally obligated to the

Certainly, parties cannot be contractuallythird party.
obligated to third parties unless they themselves contract to do

"We consider the true rule to be that there must not only beso.
an intent to secure some benefit to the third party, but there
must be a promise, legally enforceable." State Department of
Public Welfare v. Schmidt, 255 Wis. 452,

U.S. Fidelity &
Guaranty Co., 110 Wis. 434, 439, 85 N.W. 648 (1901); see also

(Mo. App. 1981) ("purpose or intent necessary to create a donee
beneficiary is the promisee's intent that the promisor assume a
direct obligation to [beneficiary] ... [t]he mere desire to
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To entitle [a] third person to recover upon a 
contract made between other parties, there must not 
only be an intent to secure some benefit to such 
third person, but the contract must have been 
entered into directly and primarily for [the third- 
party's] benefit.

455, 39 N.W.2d 392

692, 699, 139 N.W.2d 606 (1966).

Hardware Center, Inc, v. Parkedge Corp., 618 S.W.2d 689, 693

(1949), citing Electric Appliance Co. v.



confer a benefit on the third party or to advance his interests
Colonial Discountor

Co. V. Avon Motors,
the final analysis, however, the real test to be applied to all
contracts is ... whether the intent of the parties was to create
a

Under

An unforeseeable, infinite class of possible litigantsparties.

Rensselaer WaterH.R. Moch Co."crushing burden."can be a V.

Fundamental159 N.E. 896, 897-98 (1928).Co., 247 N.y. 160,
fairness prohibits imposing that kind of burden on a contracting
party where it is clear that the party never bargained to assume
such a burden.

The Wisconsin courts have never permitted a member of the
contract as a third-party beneficiary on thepublic to enforce a
the public would benefit indirectly from themere inference that
the courts repeatedly have warned againstIn fact.contract.

Britton V. Green Bay and Fort Howardsuch suits. See e.g.,
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would be bad public policy to permit any non-contracting member 
of the public to assert contractual remedies in all cases where

the plaintiffs' theory, 
provide some indirect benefit to the public would be enforceable

Such a rule most certainly would

direct obligation from the promisor to the third party").
It would exceed the contracting parties' intentions and it

promote his welfare is not sufficient");
137 Conn. 196, 75 A.2d 507, 510 (1950) ("[i]n

by any member of the public.
disturb the expectations and bargaining positions of contracting

the public may indirectly benefit from others' contracts.
a breach of any contract that could

rt



^rr

82 WiS. 48, 57, 51 N.W. 84 (1892), theWater Works Co.,
plaintiffs' property was destroyed by a fire he could not put out
because the water company breached its contract with Green Bay to

He attempted to sue the water company for breachsupply water.
The court dismissed for lack of standing.of its contract.

stating:

... There would be no end to such liability.
Id. at 57; see also Highway Trailer Co. v. Janesville Electric

187 Wis. 161, 204 N.W.2d 773 (1925); Columbia County v.Co.,
Wisconsin Retirement Fund, 17 Wis. 2d 310, 116 N.W.2d 142 (1962).

(17 Wis. 2d at 332-333).
The courts clearly recognize the subtle but important

distinction between an indirect benefit to the public — which
probably can be found in most contracts for professional services
— and an intent to provide actionable rights. Other
jurisdictions recognize this critical distinction, too. See

(7th Cir. 1985) (handicapped person had no standing to enforce
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If carried to its logical conclusion ... [the 
taxpayer's position] would allow any taxpayer 
to contest the modification or change in any 
contract between a municipality and a third 
person. Such contracts, when they do exist, 
are not third-party beneficiary contracts for 
taxpayers... .

Could the defendant have reasonably supposed 
that by this contract with the city it was 
contracting with or incurring liability with 
each one of its inhabitants, and that it might 
be sued by each one individually and 
separately?

e;2j, D'Amato v. Wisconsin Gas Company, 760 F.2d 1474, 1479



Cal.

39

affirmative action provisions of its governmental procurement
See also Martinez v. Socoma Companies, Inc., 11

A third party cannot maintain an action 
as a third party beneficiary if under the 
contract his was only a 'indirect benefit, 
merely incidental to the contract between the 
parties."

at 338-50 (citations omitted).

"[T]here must not only be an intent to secure 
some benefit to such third person, but the 
contract must have been entered into directly 
and primarily for his benefit. We consider 
the true rule to be that there must not only 
be an intent to secure some benefit to the 
third party, but there must be a promise, 
legally enforceable. The [agreement] in this 
case fail[s] to meet these requirements. The 
situation presented shows a want of any intent 
to secure a benefit to third parties."

contract).
3d 394, 113 Cal. Rptr. 585, 521 P.2d 841 (1974) (minority 

disadvantaged person had no actionable right to enforce a 
minority training contract where the contract manifested no 
intent that third parties could enforce the contract).

To be enforceable by a third party, the contract must be made 
specifically for the benefit of third persons, not just 
incidentally for their benefit. State Department of Public 
Welfare v. Schmidt, 255 Wis. 452, 39 N.W.2d 392 (1949).

To entitle such a stranger to the contract to 
recover there must be and exist an express 
promise to that effect, either by simple 
contract or a covenant under seal....

M. at 455 (emphasis added) (citations omitted); see also Schell
V. Knlckelbein, 77 Wis. 2d 344, 252 N.W.2d 921 (1977).



There is no evidence that the DeBecks and RMT intended to5

enter into their contracts directly and primarily for the
There is no language in the parties'plaintiffs' benefit.

written proposal or in the memorialization letter that third
parties should be entitled to benefit from or enforce the

There is nothing in the contract that contemplatescontract.
notifying individual members of the public about test results.

The evidence shows thatreports, studies, or recommendations.
the parties never conceived of such an obligation and never would
have agreed to such a thing if proposed. (Glebs Aff., I 23, 24).

The court may well infer that members of the public would

testing.
direct contractual obligation to members of the public or finding
an express contractual commitment that third parties could

RMT is entitled to summary judgmentenforce contract breaches.
on this claim.

VI.

After abandoning what appeared to be a claim for fraudulent
misrepresentation at the motion to dismiss stage, plaintiffs
resorted to a misrepresentation claim based on strict

Our Supreme Court has pointed out that allresponsibility.
theories of misrepresentation — those based on intent.
negligence and strict liability — share at least three common
elements:
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benefit indirectly from professional ground water monitoring and 
But such an inference is a far cry from imposing a

THE MISREPRESENTATION CLAIM IS UNSUPPORTED 
BY BOTH FACTS AND LAW.

i ®ii



y<

Gauerke v. Rozga, 112 Wis. 2d 271, 277, 332 N.W.2d 804 (1983) at
V-

Here, the undisputed facts prevent plaintiffs from proving
any of these elements.

The Facts Fall To Show Any Misrepresentation.A.
In their brief opposing RMT's motion to dismiss, the

Plaintiffs' Response Brief, pp. 3-4 (emphasis added).
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c>,

f

(1) The representation must be of a fact and 
made by the defendant; (2) the representation 
of fact must be untrue; and (3) the plaintiff 
must believe such representation to be true 
and rely thereon to his damage.

to Dismiss, p. 3.
monitoring system at the landfill is at the heart of their case.

As a result of [the 1979] evaluation, RMT 
determined that the existing monitoring system 
was seriously inadequate in that a contaminant 
plume emanating from the landfill could go 
undetected. RMT recommended several 
additional monitoring wells for monitoring the 
system. However, it purposefully presented 
these recommendations as "desirable" 
improvements of the monitoring system and 
failed to disclose to DeBecks the serious 
Inadequacy of the monitoring system. From 
1979 through 1986, RMT, pursuant to DNR 
requirements, on behalf of the DeBecks using 
current monitoring system data, consistently 
advised the DNR (and the DeBecks) of its 
conclusion that no ground water degradation 
was resulting from the landfill. However, in 
reaching these conclusions, RMT never informed 
DNR of the serious inadequacy of the ground 
water monitoring system. Further, RMT never 
qualified its conclusion and presented its 
conclusions of no landfill impact, knowing 
they could be in error. (Complaint, 
II 13-18) .

plaintiffs set forth what they believed to be the basis for their 
Plaintiffs' Response Brief to RMT's Motion

n. 3.

claims against RMT.
The adequacy of the 1979 ground water



The undisputed facts show that the "old
monitoring system performed adequately when compared with the
wells RMT proposed to be added to that system in 1979.

There is, then, no foundation on which to rest plaintiffs'
The results of RMT's 1979 work weremisrepresentation claim.

properly communicated to its client;.the recommendations it made.
though not fully accepted by its client, did not cause an
inadequate monitoring system to exist; and, accordingly, any
statements made to anyone thereafter about what the monitoring
system showed were not factually untirue or incomplete because the

B.

In their Second Amended Complaint, plaintiffs baldly assert
that they "were cognizant of and relied upon fraudulent
statements and conclusions submitted by RMT and the DeBecks to

Not only were the statements not(Complaint, 1 41).
fraudulent, the plaintiffs even never saw much less relied on
them.

Q

A NO.
** ★

Q

42

Did you make any inquiry within DNR about 
that landfill at that point in time? 
[Purchase of house in 1985]

adequacy of the monitoring system is simply not at issue.
The Undisputed Facts Show That The 
Plaintiffs Never Relied on RMT's 
Statements.

" ground water

Did you have any contact with DNR in 
terms of the landfill after you bought 
the house up to the time that Mr. Glebs 
made his visit to you? [1988]

DNR.. . . "



ground water

wells RMT proposed to be added to that system in 1979.
There is, then, no foundation on which to rest plaintiffs'

The results of RMT's 1979 work weremisrepresentation claim.
properly communicated to its client;.the recommendations it made.
though not fully accepted by its client, did not cause an
inadequate monitoring system to exist; and, accordingly, any
statements made to anyone thereafter about what the monitoring
system showed were not factually untrue or incomplete because the

B.

In their Second Amended Complaint, plaintiffs baldly assert
that they
statements and conclusions submitted by RMT and the DeBecks to

Not only were the statements not(Complaint, I 41).
fraudulent, the plaintiffs even never saw much less relied on
them.

Q

A No.
** *

Q

42

"were cognizant of and relied upon fraudulent

Did you make any inquiry within DNR about 
that landfill at that point in time? 
[Purchase of house in 1985]

adequacy of the monitoring system is simply not at issue.
The Undisputed Facts Show That The 
Plaintiffs Never Relied on RMT's 
Statements.

The undisputed facts show that the "old" 
monitoring system performed adequately when compared with the

Did you have any contact with DNR in 
terms of the landfill after you bought 
the house up to the time that Mr. Glebs 
made his visit to you? [1988]

DNR...."



i

No.A

Q

A

!
*★*

Q

A

***

A

was

Q

A

58-59, 117, 122-23).15,(Anita Schultz Dep., pp.
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And those reports you understand dealt 
with what?

Nobody at DNR with respect to that 
landfill?

Did you at any time obtain documents from 
DNR, any of their records or files 
relating to the —
The only documents we have are letters 
that were directly addressed to us that 
we've received the originals of.

My understanding is that RMT then 
the company that was contracted to do 

the tests and to provide the reports to 
DNR.

I don't know. Things that engineers need 
to know. I don't know. I really don't 
feel like I can answer this. I feel it's 
more appropriate for somebody who works 
with this at DNR to answer, somebody in 
the Bureau of Solid Waste that knows how 
a landfill operates or knows what the 
requirements are for the engineering 
firms.

My understanding is that in Wisconsin to 
have a licensed operating landfill you 
have to submit engineering reports to the 
DNR. My understanding is that most, if 
not all, landfills in Wisconsin contract 
out for these engineering reports, that 
it's expensive to maintain an engineering 
staff at a landfill.

No. I worked at the time in an entirely 
different area of DNR or section of DNR, 
which had absolutely nothing to do with 
that, so I had no reason even to run into 
the environmental people.
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Q

No.A
Monitoring reports or anything like that?Q

A

Q

A

We

(Albert Stoppleworth Dep., pp. 25-26).

See Gauerke, 112strict responsibility for misrepresentation.
Though plaintiffs allege reliance, theyWis. 2d at 272, n.3.

Therefore, plaintiffs' misrepresentation claimscannot prove it.

fail.

44

j

contact with them for not being properly 
covered or something like that, but I 
can't recall dates and times on that, 
didn't contact them specifically in 
relationship to the monitoring, no.

•4

So you made no contacts during that 
period of time with DNR to see what was 
going on, that things were good or bad or 
indifferent?

Over the years from the time that they 
did install the landfill to the time that 
you received a visit from Mr. Glebs, did 
you check the monitoring at all?

Reliance, of course, is a necessary element of a claim for

No. We were — I guess we were trusting. 
We were assuming that if the RMT and/or 
DNR were retained to monitor that, you 
know — in fact, we didn't know who to 
check with hor how to check it.

I can't say no contact, but I can't 
recall any specific contact. I think we 
were — you know, we may have been in
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Q

No.A
Monitoring reports or anything like that?Q

A

Q

A

We

(Albert Stoppleworth Dep., pp. 25-26).
Reliance, of course, is a necessary element of a claim for

strict responsibility for misrepresentation. See Gauerke, 112
Though plaintiffs allege reliance, they

Therefore, plaintiffs' misrepresentation claimscannot prove it.
fail.
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Over the years from the time that they 
did install the landfill to the time that 
you received a visit from Mr. Glebs, did 
you check the monitoring at all?

So you made no contacts during that 
period of time with DNR to see what was 
going on, that things were good or bad or 
indifferent?
I can't say no contact, but I can't 
recall any specific contact. I think we 
were — you know, we may have been in 
contact with them for not being properly 
covered or something like that, but I 
can't recall dates and times on that, 
didn't contact them specifically in 
relationship to the monitoring, no.

Wis. 2d at 272, n.3.

No. We were — I guess we were trusting. 
We were assuming that if the RMT and/or 
DNR were retained to monitor that, you 
know — in fact, we didn't know who to 
check with hor how to check it.
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CONCLUSION
Based upon the foregoing, we respectfully request that the

court grant RMT's Motion for Summary Judgment.
Dated at Madison, Wisconsin this 25th day of May, 1990.

By:

53701-2719

l/ja(M20):FRI-F
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J

Earl H. Munson 
Timothy J. Muldowney 
Linda M. Clifford 
LaFollette & Sinykin 
Suite 500
One East Main Street 
P. 0. Box 2719 
Madison, Wisconsin : 
608/257-3911

LA FflWLHTTE & SINYKIN

Attorneys for RMT, Inc.



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

Plaintiffs,
Case No. 88-CV-3434vs.

Defendants.

Plaintiffs,
Case No. 88-CV-3421vs.

AFFIDAVIT OF JOSEPH W. BRUSCA

COUNTY OF DANE

being first duly sworn,Joseph W. Brusca, states
that:

1. I reside at 2101 Westchester Road, Madison, Wisconsin. I am
an environmental program supervisor and I am employed by the State

STATE EX REL.
ALBERT and CAROLYN STOPPLEWORTH, and
ALBERT and CAROLYN STOPPLEWORTH, 
individually.

C

STATE OF WISCONSIN) 
) ss.
)

REFUSE HIDEAWAY, INC.,
JOHN W. DEBECK, THOMAS G. DEBECK, 
d/b/a LAND DISPOSAL COMPANIES; and 
RMT, INC., and
BITUMINOUS FIRE & MARINE INSURANCE CO.,

STATE EX REL.
CRAIG A. SCHULTZ and ANITA SCHULTZ, and 
CRAIG A. SCHULTZ and ANITA SCHULTZ, 
individually.

REFUSE HIDEAWAY, INC.,
JOHN W. DEBECK, THOMAS G. DEBECK, 
d/b/a LAND DISPOSAL COMPANIES; and 
RMT, INC.,

Defendants.

on oath.



of Wisconsin Department of Natural Resources (DNR) located at 3911
Fish Fitchburg, WisconsinHatchery Road, have53711. I been
employed by DNR since May 1973. Currently, I am the Solid Waste
Program Supervisor and I have worked in that capacity since March
1984.

2. I earned a baccalaureate degree in resource management from

hydrogeology, biology, geology and courses provided by the DNR.
3. I have personally been on-site at the Refuse Hideaway, Inc.

sanitary landfill several times, and I investigated that site for
DNR from July 1975 to March 1984.

4. In on or about the year 1978, DNR had information that the
son-in-law of John H. DeBeck was the person who was taking samples
from the Refuse Hideaway, sanitary landfill for monitoringInc.
purposes. Subsequent to learning that information, Mr. DeBeck was
informed by DNR that it would be in his best interest to hire a
competent firm to sample and analyze groundwater monitoring data to

representationprovide quality.accurate of groundwateran
DeBeck retained RMT as the consultant for Refuse

excellent reputation in the professional5.
community as having a number of sophisticated experts concerning
the proper design and monitoring of sanitary landfills.

2

UW-Stevens Point in 1973. Since that time, I have taken courses in

Hideaway, Inc.
RMT held an

Thereafter, Mr.



6. RMT submitted a report to the DNR central office, to the
In that

document,
design of the Refuse Hideaway,

concerningrecommendationshaveitand that may

1979, I assumed that RMT would submit an addendum report if, after

b)
monitoring system.

I believe that

monitoringtheimprovements tomodifications or

high priority landfill.

3

report, that office would have routed it to me.
8. Had RMT submitted an addendum report in which it identified

At no time did RMT submit an addendum report to DNR.
an addendum report was never submitted to DNR by RMT because if it 

would have received it and forwarded it to the central

system 
modifications or improvements to that system.

7. Based on the report submitted by RMT to DNR on April 19,

as a

groundwater, or

had been, I
DNR office and had the central office received such an addendum

attention of hydrogeologist Mike Netzer, on April 19, 1979.
RMT reported that it was in the process of studying the 

Inc. sanitary landfill monitoring

concluding its study, RMT either:
a) found problems in the ability of the Refuse Hideaway, 
Inc. monitoring system to detect contaminants in the

recommended, DNR would have classified Refuse Hideaway, Inc.

recommended modifications or improvements to such

system were

problems in the ability of the Refuse Hideaway, Inc. monitoring 
system to detect contaminants in the groundwater, or in which



indicator(i.e.9.

cannot possibly oversee
limitations.fundingstaffing andbasis todueroutine

landfills that reportDNR must prioritize those

environment.
10. The DNR relied on RMT to accurately report the monitoring

indicator parameters)results

indicatormonitoringThe11.
associated with the Refuse Hideaway sanitary landfill, as reported

landfill.
DNR relied on the reports submitted by RMT concerning the12.

Inc. Because of the

were

wasasDNR
function; and therefore, DNR did not examine or investigate it more

4

by RMT to determine
information concerning the sanitary landfill or to determine if DNR

monitoring consultant
indicate any problem with plumes of leachate emanating from the

monitoring results obtained at Refuse Hideaway, 
excellent reputation RMT enjoyed in the professional community and

parameters) of sanitary landfill monitoring consultants because DNR 
each and every sanitary landfill

(i.e.
Hideaway sanitary landfill. DNR relied on such parameters reported 

if DNR would request or demand additional

must classify the landfill as a high priority landfill.
results (i.e. indicator parameters)

Consequently, 
problems or that are known to impose emergency conditions upon the

on a

by RMT between the years 1979 (when RMT first began its role as the 
for Refuse Hideaway) and 1987, did not

because RMT consistently and continually reported that there 
no problems associated with the Refuse Hideaway sanitary landfill, 

it was designed toassumed the landfill was working

it obtained at the Refuse

DNR relies on the monitoring results



13.

landfill sites.
VOCs were known to exist in landfill15.

DNR
revised its reporting form in such a way as to include a space on
which a sanitary landfill monitoring consultant could report VOC

for VOCs at the Refuse Hideaway, Inc. sanitary landfill until on or
about June, 1987 and RMT did not report finding contaminants in the
landfill until on or about August, 1987.

It is my understanding that RMT did not begin to sample17.
for VOCs in the water supplies of neighboring areas to the Refuse

5

emanating from the Refuse Hideaway sanitary landfill, and that such 
leachate could be contaminating groundwater resources and flowing

levels found in samples obtained at a given landfill site.
16. It is my understanding that RMT did not begin to sample

By the year 1984,
sites and to pose substantial risks to the public. As a result.

as a high priority landfill.
14. By the early 1980s, it was common knowledge among experts 

involved in the design and monitoring of sanitary landfills that
Volatile Organic Compounds (VOCs) imposed a substantial health risk 
to persons exposed to them and that, as a result, it was becoming 
increasingly important to monitor for VOCs in and around sanitary

in unpredicted directions from the landfill, until 1986. When DNR 
learned such information, it immediately classified Refuse Hideaway

closely.
DNR did not learn that there were surface leachate seeps



sanitary landfill until on or about February, 1988.Hideaway, Inc.
Dated this 

Joseph W. Brusca

6

H. Arleen Wolek, Notary Public 
State of Wisconsin
My Commission is Permanent.

Subscribed and sworn to before me 
this  day of June, 1990.

day of June, 1990.



SUBPOENA

COUNTY OF DANE

THE STATE OF WISCONSIN
Business:

One East

V. Refuse

Witness fees tendered herewith. /.

/
l/ja(M20):SUB

-

STATE OF WISCONSIN ) 
) SS. 
)

Wisconsin Department of 
Natural Resources
3911 Fish Hatchery Road 
Fitchburg, Wisconsin

To: Joseph W. Brusca 
2101 Westchester Road 
Madison, Wisconsin

5 >

Issued this 26th day of June, 

fS/fl 
Attorney for RMT, Inc.
Suite 500, One East Main Street 
P. 0. Box 2719 
Madison, WI 53701 
(608) 257-3911

Hideaway, Inc., et al.. Case No. 88-CV-3434.

Pursuant to sec. 805.07

Main Street, Madison, Wisconsin, on the Sth day of July, 1990, 
at 9:00 o'clock A.M., to give evidence in actions entitled, 
Albert and Carolyn Stoppleworth v. Refuse Hideaway, Inc., et al..
Case No. 88-CV-3421, and Craig and Anita Schultz

of the Wisconsin Statutes, you 
are hereby commanded to appear in person before a notary public, 
at the offices of LaFollette & Sinykin, Suite 500,

Failure to appear may result in punishment for contempt which 
may include monetary penalties, imprisonment and other sanctions.

F



STATE OF WISCONSIN DANE COUNTY

ALBERT and CAROLYN STOPPLEWORTH, I

Plaintiffs,
IV .

I

I

Defendants. I

and I

RMT, INC. ,

I

V .
I

I

Third-Party Defendant.

I

I
Plaintiffs,

I
V .

I

Defendants.
I

and

1

Defendant and
Third-Party Plaintiff,

SECURITY INSURANCE COMPANY OF 
HARTFORD, a foreign corporation.

CIRCUIT COURT 
BRANCH 4

CRAIG A. SCHULTZ and ANITA 
SCHULTZ,

REFUSE HIDEAWAY, INC., JOHN W. 
DEBECK and THOMAS G. DEBECK 
d/b/a LAND DISPOSAL COMPANIES;
RMT, INC., and BITUMINOUS 
FIRE & MARINE INSURANCE CO.,

REFUSE HIDEAWAY, INC.; JOHN W. 
DeBECK; THOMAS G. DeBECK; and 
RMT, INC.,

Case No. 88-CV-3434

Case No. 88-CV-3421



parties, the defendant, RMT, Inc., will take the deposition of
Joseph W. Brusca pursuant to wis. Stat. § 804.05. This
deposition will be subject to continuance until completed.

Said deposition shall be on oral examination before a notary
public, duly authorized to administer the oath according to the
laws of the State of Wisconsin.

Dated at Madison, Wisconsin this 26th day of June, 1990.

l/ja(M21):ND-C

3

LA FOitfBj’TE & SINYKIN

Attorneys for RMT, Inc.

Earl H. Munson
Timothy J. Muldowney 
Linda M. Clifford 
LaFollette & Sinykin 
Suite 500
One East Main Street
P. 0. Box 2719
Madison, WI 53701-2719 
(608) 257-3911



SUBPOENA

Pursuant to Section 805.07 of the Wisconsin Statutes;
YOU ARE HEREBY COMMANDED to appear in person before the

Dane County Circuit Court,Honorable Jack Aulik, Branch 4,
City-County Building, 210 Martin Luther King, Jr. Blvd.,

on Tuesday, August 21,53709,
a.m., to give testimony in the above-entitled action.

IMPRISONMENT AND OTHER

Issued this 2nd day of August, 1990.

2547h

900 First Wisconsin Plaza 
One South Pinckney Street 
Post Office Box 1806 
Madison, WI 
Telephone:

53701 
608-257-3501

By: c
Arvid A. Sather

FAILURE TO APPEAR MAY RESULT IN PUNISHMENT FOR CONTEMPT 
WHICH MAY INCLUDE MONETARY PENALTIES, 
SANCTIONS.

MICHAEL, BEST & FRIEDRICH 
Attorneys for Albert and Jean 
Stoppleworth

Theresa A. Evanson
Wisconsin Department of Natural
Resources
101 S. Webster Street, SW/3
Madison, WI 53703

Madison, Wisconsin

THE STATE OF WISCONSIN, TO:

1990, at 9:00
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4410September 19, 1977

Robert T. Gleba

Subject:

(

3.

?- 2-°-77•(

AD-75

-
‘1«'

Fi/e Ref:

-<n.

On September 1, 1977 I was requested to inspect the Debeck landfill to 
observe operational and plan implementation problems at the facility. 
Based on that inspection, I developed a sketch of the landfill dated 
September 1, 1977 (attached) indicating certain of the problems at the 
facility. After the inspection, I reviewed the plan and plan approval 
from November of 1974, Based on that review and the site inspection, 
the following things were observed;

's, .

Inspection of the John Debeck-Middleton Landfill on September 1, 1977 by 
Robert T. Glebs, accompanied by David Nichols and Joe Brusca

Files

|L..

4. The berm along the southern edge of the property in the westerly 
half was to be constructed of earth and be contiguous with the southern 
berm in the eastern half of the facility. That berm has not been placed 
and waste is exposed along the entire edge of the southwest portion of 
the facility. That waste should be removed and earthen berms constructed 
properly in accordance with the plans as required.

facility remains in an unabandoned state.
to the southeast area Immediately and that area ^should be filled to 
fina.l grade and properly abeindoned. ‘s-Cv-

—'J

1. The site access off of Highway 14 was supposed to be paved for 
an approximate 100-foot distance. This has not been done. The road has 
now stabilized in that area and this should be require^ to be done as 
soon as possible. fv’.

The earthen berms on the outside of the facility which have been 
constructed, in particular along the east and southern half of the 
facility have not been properly topsoiled. Seeding is sparse on the 
slopes and much erosion has occurred. The erosion should be corrected 
immediately and surface water drainage properly routed around or down 
the slope so to limit erosion. The slopes should then be topsoiled and 
seeded with a proper vegetation established to ^surei the slopes 
stabilized and erosion is minimized. ■ J

2. The southeast portion of the facility was to be brotfght to grade 
prior to the operation moving westerly, and that area was to be properly 
abandoned. That had not been done and a rather extensive area of the 

Operations should move back
co □UUU+



< .

•-’/J

11.
two years of

I

(
('

V

: to final grade 
area will not be

''' l'^ ■'
appears to' 

appears to be 
properly 

„ routed 
through the active

Sludge has been dumped at < ‘
• It appears to be 

This sludge should i___
the excess moisture.—

The area in the v 
well nor is it covered 
attached sketch, 
have either been

map was suppose ( 
or about December 1, 1976.

"Uh
the facility and it appears that it 

-i a biological sludge with a 
no longer be^accepted,at the -- Ok)C<

‘=he facilityJ and sloped to drain, the drainage ,
o/I drainage should be handled
° - diversion being
— the facility rather than f

to be submitted after t
It has lot been submitted.

This operation, 
' affecting 
ceased.

drainage has been routed 
area as required. That area 

faclUfv sloped from elevationacility at no greater than a 2:1 slope, 
filling progresses up the slope in a 

required. However -"“‘/‘'/he southern end
Presenuy beZ’miff

_.,er westerly or northerly, this <

' (
Files - September 19, I977

manner on the slope 
' as . 
areas p--

proceeding further 
long time.

fining should not be allowedTthonXeL?'”''’"

topographic
operation on

avSaW:'’^^ an X^tJororSis'si^r"":
active area was very large and ° September 1, 1311 thein-all the active Sea wS S^d:^u:Sr;o:S^^:r
appears that part of the problem is relater^n * Particular, it 
operation of cardboard in the active ar^« salvaging
/ck up while employees salvage cardhn^lrt^’ waste appear toin my opinion, although vSuX 
the overall disposal onerat-r tacycllng cardboard, isxsposal operation and should be required to be , 
hl/®" westerly edge of the facility

’yrn”*’ “"'“’’awd areai; L’ th:^s°o“j^^:*j" «“’«ad .nd
SaS '““fal 03
of the faSty as XSS! °Ze“r 
sequence in the------------ nowever,
prior to
used for a

ii-sT r- -
was from Oscar Mayer, 
moisture content.

^\_fa/lity because of

6. Although the 
be fairly well graded 
directed into the active 
by the installation e' „ 
towards the south off of 
area.

a-d- S^h^a-
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Files - September 19, 1977d: 3.
(c

i

(

In summary, I 
1977. was highly disappointed in the inspection of September 1, 

It appears Mr. Debeck is randomly filling the facility in nonconformance 
n with the plans and specifications, operating the facility in nonconformance 
Si With NR 151. In my opinion, immediate enforcement- action is necessary

to bring Mr. Debeck into compliance. Each year Mr. Debeck has been 
' operating, problems have come about and rather than getting better,
Mr. Oebeck has made efforts but has only been in partial compliance 
since the operation has begun. At this point in time, it appears the 
items in noncompliance with the plans and operational aspects of this 
landfill are serious enough in nature to warrant this enforcement action. 
Mso, in my opinion. In reviewing the plans and specifications, because 

/ \Mr. Debeck has not complied with these^^ans and specifications, new 
engineering plans should be required more clearly for Mr. Debeck
exactly what, when, and where construction iCems are suppose to take

I place, cover material is suppose to come from, etc. It is suggested 
that this memorandum be used as a basis for meeting with Mr. Debeck and 
enforcement action in the form of an order injunction requesting Immediate 

mini-hearing or direct referral be utilized to specify time 
wdates by which Mr. Debeck wiil be in compliance.
RTG:bb
cc: J. Brusca - SD

J. Reinhardt
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DEPARTMENT OF NATURAL RESOURCES

4410-2 ■November 20, 1985

Dear Mr. DeBeck:
Re:

Department of Natural Resources Inspections on:

Enclosed are three inspection forms for the inspections I conduct
ed in August and November of this year at Refuse Hideaway.

06/27/75
09/19/75
10/10/75
11/12/75

05/19/81
09/01/81
10/22/81
12/17/81

03/29/82
03/02/83
08/01/83
06/15/84

09/07/84
08/28/85 
11/07/85 
06/17/85

Carroll D. Basedny 
Secretary

All indicate a total lack of or very poor covering of waste at the 
site.

August and November Landfill Inspections, 
Refuse Hideaway, License #1953

As we discussed at the site, covering and surface water drainage/ 
leachate seeps continue to be problems. An examination of the 
file for this facility indicates violations of covering require
ments and surface water drainage/leachate problems from almost the 
day this site was licensed as follows:

State of Wisconsin \
Madison Area Headquarters 
3070 Fish Hatchery Road 
Fitchburg, Wisconsin 53713

Mr. John DeBeck, President 
Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI 53562

Inspections on: 03/02/83, 04/15/83, 10/26/83 and 02/07/84 indicated marginal covering at the site, and inspections on 04/07/81, 
06/24/82, 07/03/82, 06/08/83 and 06/18/83 indicated covering was 
adequate. Therefore, out of 25 inspections 20 indicated vio
lations of covering requirements.



2- November 20, 1985Mr. John DeBe

indicated by the following in

sincerely.

MS: jw
Enc.
cc:

06/27/75 •
10/10/75
09/19/7705/19/81

Jon Warren - MAD Joseph Brusca - SD 
Ronald Curtis - SD

03/29/82
06/24/82
03/02/83

04/15/83 
10/26/83 
02/07/84

09/07/84
11/07/85
11/15/85

_____ ,7

Marie StewartArea Solid Waste Investigator

It is apparent to me that operations at this site have been in 
chronic violation of requirements to adequately cover and grade 
the site. This ‘has contributed to leachate production and surface 
water contamination problems.

Surface water drainage and leachate seeps have also been a con
tinuing problem at the site as indicated by the following in
spections:

These poor operational practices can no longer be tolerated by the 
Department. I have requested, therefore, that our Enforcement 
Specialist, Ronald Curtis, contact you with a Notice of Violation 
based on your continuous failure to properly cover refuse at the 
site. You should be receiving this notice in the near future. 
The notice will request your response to these problems.
Please call me if you have any questions on the above information 
at (608) 273-5972.



BackgroundI.

EducationA.

TrainingB.

Work at DNRC.

Positions1.

Duties2.

Role of DNR vs. Landfill operatorII.

Operator has responsibility for safe operation.A.

Role of DNR as regulatorB.

Situation in 1985C.

Number of sites to monitor1)

1

MARIE STEWART 
SCHULTZ VS. REFUSE HIDEAWAY TRIAL 

AUGUST 20, 1990—11:00 A.M.
CIRCUIT COURT FOR DANE COUNTY, HON. JACK AULIK



X'

staff to monitor2)

III. Condition of Refuse Hideaway Site in 1985

Real disasterA.

Had been Insufficient staff to closely watchB.

Lack of coverC.

Inaccurate gradesD.

Late reportsE.

Leachate seepsF.

5)8^When she noticed1.

Significance of seeps2.

Immediate actions by her (priority site)3.

Relationship to closure4.

2



Johannsen ReportIV.

A.

B.

C.

siteover theD.

would they haveE.

Test resultsV.

results o£ Schultz and Stoppleworth wellsDNRA.

DNR records of results of monitoring wells?B.

Amounts paid Refuse HideawayVI.

3

Was it customary for DNR to see consultant's reports 
concerning the operation of landfills.

What was the customary practice £o DNR concerning 
reports from consultants to landfill operators?

Had DNR seen’the report in 1979 what 
required as far as monitoring wells?

When did she first see it.

Had you seen the report when you took 
what would you have done?



7/3/90.) CONFERENCE WITH MARIE STEW,

Checked leachate seeps
it to Madison Sewage district.

supposed to be 60/

a

feet.

Bureau of Hydro, Jody Feld,

1st time DNR tested for VO^was June '86 - Required '87.

time
the

She reviewed the reports, 
they

mos., 
years. 
waste.

Mtg.
file. L_

DNR did sampling - 
later, RMT ;
hadn't told DNR.

Asked DeBeck to put in head wells.
Asked what leachate was.Then they maintained shewell was installed, 

but the report filed said 17 
misheard 35 feet.

She called RMT and one 
She was told 35 feet

feet wide and leachate was
Got scared must be huge berm.

felt possible leakage from 
monitoring wells. 1 
on one. 
true.

- Marie, 
Doesn't remember who was there for RMT.

?)
Mad^<him pump it out and haul

V
Checked leachate seeps - highly contaminated with 4 

organics. "You could smell it". 1 
it

•86: berm —re---- -- -- --coming through the berm. Got scared must be huge berm. She and
Joe felt possible leakage from site that wasn't picked up in

Found out there was no upgradient well. Insisted
Thought it was going underneath the wells and that proved

Hasn't worked on this for 2 years.
Took almost 6 years for DNR to learn the contamination because 

never got the July '79 report. Had to pull teeth with DeBeck to 
get more wells out at site 6 years later.

Met with Bureau people regarding this, 
convincing it was a problem and no evidence 
monitoring probs.

A site that large, that's a fair amount of leachate.
Mtg. minutes in

When 1st started, hadn't inspected landfills. Took 9 mos. for 
Marie to get up to snuff and her position had been vacant for 6 

so no one with knowledge was involved in landfill for 1 1/2 
She immediately red flagged it. He never covered the 
Puddles of leachate seeped and got in sedimentation pond.

1st came to DNR in Dec.'76
Started S. Dis. in March '85 as solid waste investigator.
1st got involved at this site in '85.

■ didn't find anything in wells. 1 year 
found^probs and told Schultz shouldn't drink water -

RMT submitted quarterly reports.
Because of surface leachate observed, she looked at reports, 
showed hardness halo that you'd expect from this type of site.

Had hard 
because of



Courses) hydrogeology.

it.
Glibs

do one so

air.

Went to a

It

i full of hot 
John took in a

Also wanted closure plan because regs, 
require steps unless a plan was approved.

Talked to Glibs a few times and told him he was 
air. RMT didn't want to do anything out there. 
bunch of $ and never spent anything at landfill.

couple of meetings with Bureau people.
longer in WI. 

we use them to

Tmg in hydrogeology: degree in resource development, 
in geology of soils. No tech background in hydrogeology.

Wells were shallow, so should know there's a probability if 60 
ft. berm. So, obvious something had to be going under the wells if 
wells didn't pick something up.

Chloride is very mobile in the environment and that causes 
probs when you're monitoring because often hard to figure out where 
chloride comes from.

This was her gut reaction based on her tech, background and 
education, but her knowledge is great next to layman but not 
hydrogeology. The plume is not where the monitoring wells were.

~ 1 ’1 great next to layman but
The plume is not where the monitoring wells were.

What DNR was looking for was out there, but DNR wasn't getting

Schuf sent letter to DeBeck asking for more wells, 
became indignant.

There was no closure plan for landfill and DNR wanted them to 
that DNR could legally require them to follow plan.

didn't allow them to

She's no 
aren't good, why should

Usually takes --  ---- .
Call them. They say they're in the process and xt s coming, 
few more weeks go by. Call.... Didn't get in their Aug. 
finding til Jan. '--- -
field conditions report.

Didn't know RMT sampled Schultz's and Stoppleworth's, 
wasn't required but it was in RMT's proposal.

Anita sent Marie copies of what she'd been given and DNR had 
had never previously received such reports.

Standard lab proc.: take 2nd sample if 1st shows VOCs.
BUT- should have told Schultzs' VOCs exceeding drinking water 

standards showed up in 1st sample, recommend bottled water and plan 
was to recheck 2nd sample.

Jody Feld was the hydrogeologist. 
Glibs: "If old wells aren't good, t-'
monitor?Then, just required monitor new wells.

Split samples and tested for VOCs.
few weeks to realize haven't gotten reports.Then 

'87
Took almost 6 mos. before RMT sent in that in- 

It was so overdue.



She was involved with closure.

Glebs was John's mouthpiece on behalf

Probably never should have been built

Envir. Impact

She will be here in Aug.

So
John kept tirying to remain open till all

Hydros still haven't rationalized how leachate got over to 
Schultzs and Stoppleworths. Some theories: 1) fx bedrock; 2) no 
clay liner; 3) it went down under wells and didn't go where people 
thought it would go (i.e. Black Earth creek, wetlands....)

It was a disaster site, 
there.

She was involved with closure. She inspected site a few time, 
e viorked on trying to close it down before everything happened. 
•^Tshoot the grades at the landfill and he'd report the same 

She was afraid it
He'd file reports saying it was lower than the

She
He'_ 
stuff even though he took in gobs of stuff, 
would fill up. L- ‘  7
report 6 mos. ago—that's ridiculous.

Rule 1: cap the site to prevent leakage from flowing, 
started working on that. . .  
the contaminants beccime known.

Glebs kept saying if site could stay open, they could make 
enough to close it properly. Glebs was John's mouthpiece on behalf 
of Refuse Hideaway.

RMT Tech people did sampling but Glebs was the contact person. 
John took care of the grades himself with Arnold and O'Sheridan 
shooting the grades when RMT did everything else.

DeBeck relied on his'consultants. He didn't sneak things in 
even though many people think John's an awful person.

Neighbors c/o probs with drainage. If got real gully washer, 
there could be dmg swell. Only prob was where it abutted bedrock. 
Dmg was more of a prob early on. John improved it a bit, so less 
problematic later on.

Started sampling VOCs at landfills in '86.
hydrogeologist to keep up

She worked for Environmental Impact for 6 years before she 
started DNR.

If people meet regs, then DNR must approve it. 
studies does great job delaying the inevitable.

*Would be the role of a hydrogeologist to keep up on the 
literature and info on VOCs and when reasonable to monitor for 
them. She's not hydrogeologist.



State of Wisconsin

IN REPLY REFER TO: 4440July 25, 1990

Emergency Erosion Control at the Refuse Hideaway LandfillSUBJECT:

Dear Concerned Citizen:

Sincerely,

TAE:tae/erosion.pub
Marie Stewart - SW/3Ray Tierney - SW/3cc.

IfST

Theresa A. Evanson, Hydrogeologist 
Environmental Response and Repair Section 
Bureau of Solid & Hazardous Waste Management

Vi Z- V '

Carroll D. Beaadrty, Secretary 
Box 7921 

Madison, Wisconsin 53707 
TELEFAX NO. 608-267-3579 

TDD NO. 608-267-6897 
SOUD WASTE TELEFAX NO. 608-267-2768

Theresa Evanson 
Wisconsin DNR - SW/3 
P.O. Box 7921 
'ladison, WT 53707

During the July 10, 1990 public meeting regarding the Refuse Hideaway Landfill, we discussed erosion problems that have developed at the landfill due to the heavy 
storms that have occurred this spring and summer. This letter is to inform you of the actions that are being taken to address the erosion situation.

\ DEPARTMENT OF NATURAL RESOURCES

We requested bids from three contractors to perform emergency erosion soil control work at the landfill. Terra Engineering and Construction Corporation was awarded the 
job. The work to be performed, for a cost of $10,500, includes placing heavy rock 
riprap (called ditch checks) across most erosion areas and staking straw bales in a few areas. The erosion control efforts will concentrate on the southwestern slope, 
discrete areas of the southern slope (facing Hwy 14), the central swale that runs 
through the middle of the landfill, and the southeastern ditch that carries water to 
the sedimentation pond. This work will not include placing topsoil or seeding the 
eroded areas. We are hopeful that restoration of the eroded areas can take place in 
1991.
The emergency soil erosion control work should be performed during the week of July 
30, 1990. I would be happy to answer any questions you might have about this or 
other actions being taken at Refuse Hideaway. My phone number is 266-0941 and I am 
in the office weekday mornings.



DANE COUNTYSTATE OF WISCONSIN

VERDICT
Case No. 88 CV 3434

Plaintiffs,
vs.

AUG
Defendants.

and

Plaintiffs,
vs.

We, the jury, duly impaneled and sworn to try
the issues in the above-entitled action, do hereby make
answers to questions propounded by the Court as follows:

QUESTION NO. 1:
in the manner and method in which it operated the Refuse
Hideaway landfill?

Answered by the Court: YES

Was such negligence a cause of damageQUESTION NO. 2 :

-1-

CIRCUIT COURT
Branch 4

STATE EX REL. 
CRAIG A. 
CRAIG. A. 
individually.

REFUSE HIDEAWAY, 
THOliAS G. 
COMPANIES;

SCHULTZ & ANITA SCHULTZ, and 
SCHULTZ & ANITA SCHULTZ,

STATE EX REL.
ALBERT & CAROLYN STOPPELWORTH, 
ALBERT & CAROLYN STOPPELWORTH, 
individually.

INC., JOHN W. DEBECK, 
DEBECK, d/b/a LAND DISPOSAL 
and RMT, INC.,

REFUSE HIDEAWAY, INC., JOHN W. DEBECK, 
THOMAS G. DEBECK, d/b/a LAND DISPOSAL 
COMPANIES; AND RMT, INC., and 
BITUMINOUS FIRE & MARINE INSURANCE CO.,

Was Refuse Hideaway, Inc., negligent

Case No. 88 CV 3421
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to the plaintiffs?

Answered by the
YES

and Thomas DeBeck

Answered by the Court: YES
Was suchQUESTION NO. 4:

to the plaintiffs?
Answered by the Court: YES

Was the iandfi I 1 site maintained by

a nuisance?
Answered by the Court • YES

Was such
the plaintiffs?

■ Answered by the Court •
YES

Was the7:QUESTION NO. ''G fuse

nuisance?

Answered by the Court •
YES

Was such8:QUESTION NO.
the plaintiffs?

YES
QUESTION NO. 9: amount. or

of their home?
Answer:

■'■aig and Anita Schultz 
^'•^hie

•Hdeaway landfill 
maintained by John and Thomas DcBeck

DeBeck 
negligent in the manner and method 
Refuse Hideaway landfill?

Answered by the Court•
■What

$ 70^000

a cause of damage

a cause of damage to

a cause of damage to

neglj.,,„^ce

Refuse Hideaway, Inc.

nuisiniI,

'”<'ney, if any, will 
reasonably compensate the plaintiffs i 
with respect to the loss of market

QUESTION NO. 5:

'^hich they operated

QUESTION NO. 6:

QUESTION NO. 3:
Court 1

Were John



What amount of money, if any, will

Stoppelworth with respect
their home?

14?., OOP■$

Answer:

What amount of money, if any, will

, OOPAnswer:

Answer:

reasonably compensate the plaintiff Craig Schultz with
respect to fear of cancer?

5,000$Answer:

reasonably compensate the plaintiff Anita Schultz with

10,000
$Answer:

reasonably compensate the plaintiff Albert Stoppelworth with

$Answer:

-3-

S0;00 0

respect to fear of cancer?

respect to fear of cancer?

What amount of money, if any, will

What amount of money, if any, will

What amount of money, if any, will

QUESTION NO. 10: 
reasonable compensate the plaintiffs, Albert and Carolyn Jean 

to the loss of market value of

QUESTION NO. 14:

QUESTION NO. 16:

QUESTION NO. 13:

QUESTION NO. 11:
reasonably compensate the plaintiff Craig and Anita Schultz 
with respect to loss of enjoyment of property?

$

QUESTION NO. 12:
reasonably compensate the plaintiff Albert and Carolyn Jean
Stoppelworth with respect to loss of enjoyment of property?

g zs;qoo

QUESTION NO. 15:

What amount of money, if any, will

What amount of money, if any, will



reasonably compensate the plaintiff Carolyn Jean Stoppelworth

with respect to fear of cancer?

GO, ooQ$Answer:

reasonably compensate the plaintiff Craig Schultz with

respect to future medical monitoring:
G^SOO$Answer:

What amount of money, if any, will
reasonably compensate the plaintiff Anita Schultz with
respect to future medical monitoring?

$Answer:

reasonably compensate the plaintiff Albert Stoppelworth with
respect to future medical monitoring?

Answer: $

reasonably compensate the plaintiff Carolyn Jean Stoppelworth
with respect to future medical monitoring?

u,000Answer: $

reasonably compensate the plaintiffs Craig and Anita Schultz
for the expenses of relocating?

lO^ooOAnswer: $

What amount of money. if any. will
reasonably compensate the plaintiffs Albert and Carolyn Jean
Stoppelworth for the expenses of relocating?

10, OOPAnswer: $

-4-

“1^ ooo

iSjOoo

What amount of money, if any, will

What amount of money, if any, will

What amount of money, if any, will

QUESTION NO. 22:

QUESTION NO. 20:

QUESTION NO. 21:

What amount of money, if any, will

QUESTION NO. 18:

QUESTION NO. 17:

QUESTION NO. 19:



QUESTION NO. 23:
Answer:

(yes or no)
24 : If you answered the preceding questionQUESTION NO.

, answer this question: if any, do you assessWhat sum,
against John DeBeck as punitive damages?

\50,000
5Answer:

QUESTION NO. 25:

outrageous?
Answer:

(yes or no)
If you answered the preceding questionQUESTION NO. 26:

, answer this question:

$Answer:

Dated at Madison, Wisconsin this day of August, 1990.

Question(s) dissented to: 
________  

■

as punitive damages?
1,000, OOP

Was John DeBeck's conduct outrageous?.

NeS

Foreperson

Dissenting Jurors:

^o\r\ 
too-S iv\ 

0 <x. Vs \ € 'V OlUJ

vue (ixxvAa.^'es Q
■ v^Xrdi.kCf'

-5-

"yes"

"yes"

against Refuse Hideaway, Inc.

V7as Refuse Hideaway, Inc.'s conduct

What sum, if any, do you assess

, 0
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SIGNED DATE

INSTRUCTIONS TO SENDER:
REMOVE YELLOW COPY FOR YOUR FILE.
SEND REMAINDER OF FORM INTACT WITH CARBONS TO PERSON ADDRESSED.
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STATE OF WISCONSIN
REPLY MESSAGE
FORM AD-16
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NOTICE OF CLAIM TRANSMITTAL FORM

DOJ DOCKET NUMBER D9010151790N0543CLAIM NUMBER

CASE NAME STOPPLEWORTH, JOHN & JACQUELINE, IN THE

000000SERVICE CERTIFIED MAIL

YEARS

DOJ ATTY/PARA i.KRUSE, BETTY

NATURAL RESOURCES, DEPARTMENT OF

SENT TO

SENT TO

SENT TO

DATE SENT 101890

**

PLEASE RESPOND TO THE FOLLOWING ADDRESS:

DEPARTMENT OF JUSTICE

PO 7857.

MADISON WI 53707-7857

AGENCY 1
AGENCY 2

DATE OF INCIDENT
SERVICE (OTHER) 
STATUTE OF LIMITATIONS

NOTICE OF CLAIMS UNDER 893.82 
LANDFILL/CANCER

071090
101290

03

SUBJECT 
INFO

TURNER, CAROL —DNR 
5TH FLOOR GEF 2 
101 S WEBSTER 
MADISON, WI

RIGGS/ MARY K.
STATE RISK MANAGEMENT 
7TH FLOOR GEF 2 
MADISON, WI

PLEASE INVESTIGATE THE ATTACHED CLAIM AND SUBMIT YOUR 
FINDINGS TO THE PARALEGAL OR ATTORNEY LISTED ABOVE **



OCT 1«
TO:

(Hand-Delivered)

John and Jacqueline Stoppleworth ("Mr. and Mrs.
Stoppleworth") are adult residents residing at 6634 Century

53562.
by their attorneys, Michael, Best & Friedrich, One S. Pinckney

hereby file a53703,
Notice of Injury Pursuant to Section 893.82(4), Wisconsin
Statutes.

Stoppleworth learned on about March 10, 1988
that the well providing water to their parents' well, Albert and
Carolyn Stoppleworth, was contaminated with hazardous chemicals.

trans-!,2-dichloroethylene, tetrachloroethylene.
tricholorethylene, and vinyl chloride. Their parents' residence

53562.
The contamination was caused by a landfill located in the

19

■ 3ONG543

NOTICE OF INJURY PURSUANT TO 
SECTION 893.82, WISCONSIN STATUTES

Raceipt of copy of wiihin ackncwlecg,^- 

fhe tl, d?7 07

Attorney General Donald J. Hanaway 
114 E. State Capitol
Madison, WI 53702

Avenue, Middleton, Wisconsin

Street, Suite 900, Madison, Wisconsin

---
Gensrs-..

Mr. and Mrs. Stoppleworth,

October 12, 1990

Town- of Middleton, Dane County, Wisconsin, and operated by

Mr. and Mrs.

including, but not limited to, dichloroethane, trichloroethane.

is located at 7750 Highway 14, Middleton, Wisconsin



As a result of
exposure to this contamination, John Stoppleworth has sustained

long-term carcinogenic risk, and genetic damage and neurological
impairment. John Stoppleworth was advised by a treating

water constituted a substantial factor in causing his cancer.
Jacqueline Stoppleworth has sustained a loss of consortium.
Both John and Jacqueline Stoppleworth have been damaged in the

. sum of One Million Five Hundred Thousand Dollars ($1,500,000.00)
and other damages in accordance with law.

of the employees of the Wisconsin Department of Natural

above.
landfill. This was done despite DNR's knowledge that the Refuse
Hideaway landfill was not properly designed to handle the
materials contemplated to be placed therein. DNR further failed
pursuant to State law and regulations to adequately investigate
the operation prior to its periodic licensing of the landfill.
Such investigations would have prevented the injuries sustained

have been permitted to operate as a nuisance and endanger the
public health.

-2-

Voight, C.D. Besadny, Robert Glebs, John Reinhardt, and David G.

In 1974, the DNR granted a permit to Refuse Hideaway
Nichols, contributed to and caused the injuries described

Mr. and Mrs. Stoppleworth further believe that the actions

physician on July 10, 1990 that exposure to the contaminated

injuries, including, but not limited to, cancer, fear of

by Mr. and Mrs. Stoppleworth, in that the landfill would not

Refuse Hideaway, Inc. ("Refuse Hideaway").

Resources ("DNR"), including, but not limited to, Lester P.



and Mrs. Stoppleworth hereby give notice of theirMr.
injuries as a result of the above-named State of Wisconsin
Department of Natural Resources employees' acts growing out of
and committed in the course of their duties.

Dated this day of October, 1990.

2638h

-3-

.sconsih^

MICHAEL, BEST & FRIEDRICH

----------  
AxVid A. Sather
Attorneys for John and 
Jacqueline Stcppleworth- 
900 First Wisconsin Plaza- 
One S. Pinckney Street 
P.O. Box 1806
Madison, WI 53701-1806

Notary Public, State of Wi 
My Commission d2-</yi

STATE OF WISCONSIN )
) ss.

COUNTY OF DANE )
On this day of October, 1990, Arvid A. Sather, to me  

personally known and being first duly sworn, acknowledged that 
he signed the above document for the purposes recited therein.



October 19, 1990

Re:
89-CV-960 and 90-CV-1267

Dear Judge Frankel:
for

Thank you for your consideration in this matter.

MS:LGP
Enclosure

Michael P. Dunncc:
bcc: ;huck Leveque

H STATE pr Wisconsin 
DEPARTMEnT OF JUSTICE

DONALD J. HANAWAY 
ATTORMCY GENERAL
Mark E. Musolf
Deputy Attorney General

Division of Legal Services 
James D. Jeffries, Administrator
123 West Washington Avenue 
P.O. Box 7857
Madison, WI 53707-7857
Maryann Sumi
Assistant Attorney General 
608/266-3861

John W. DeBeck v. Wisconsin Department 
of Natural Resources 
Consolidated Case Nos.

The Honorable Mark A. Frankel
Circuit Judge, Branch 12
Dane County Courthouse
210 Martin Luther King Jr. Boulevard 
Madison, Wisconsin 53709

Sincerely,

Maryann Sumi
Assistant Attorney General

Enclosed for filing please find the Brief of Respondent, 
Wisconsin Department of Natural Resources. Opposing counsel 
is being served by mail today.



DANE COUNTYCIRCUIT COURTSTATE OF WISCONSIN

JOHN W. DEBECK,
Petitioner,

V.

Respondent.

INTRODUCTION
consolidated decisions of theThese challenge twocases

Department of Natural Resources, hereinafter "DNR" or "Department,"
which modify the closure plan approval issued to Refuse Hideaway,

petitioner John DeBeck.Inc., and its former owner and operator.
The Department issued these landfill closure plan modifications

144.44(3), Admin. Codeand Wis.to Stats.,pursuant sec.
chs. NR 506, 508 and 514 (R. vii; ii). These closure plan approval
modifications concern the gas migration monitoring and control
system required as a landfill closure condition. The purpose of
these requirements is to prevent the migration of explosive gases.

Petitioner John DeBeck was the undisputed owner and operator
of the Refuse Hideaway Landfill from 1972 to 1982. In his 1982
application for license renewal, John DeBeck changed thea
authorized in the application "John W. DeBeck,contact to.

From October 1, 1984,President, Refuse Hideaway, Inc." (R. 17.)
to September 30, 1988, the license was reissued to Refuse Hideaway,

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

BRIEF OF RESPONDENT, 
WISCONSIN DEPARTMENT OF NATURAL RESOURCES

Consolidated Case Nos. 89-CV-960 
and 90-CV-1267

A..
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theIn his 1985 application.Inc.
property owner and facility operator (R. 15).

The origin of the plan approval and modifications at issue in
this case is a "Special Consent Order" between the Department, John

May 2, 1988enteredHideaway,and Refuse Inc.,DeBeck on
John DeBeck andBy the terms of the consent order.(R. 59-65).

the"submit plan toboth agreedRefuse Hideaway, Inc. to a
Department for approval to effectively monitor for and prevent the
migration of explosive gases generated by the landfill and to

aircombust hazardouscollect andefficiently
had earlier(R. 62.) Petitioner's consultantcontaminants."

reported to the Department that preliminary gas monitoring results
"lowerthan theconcentrations highershowed explosive gas

"This is an indication that gas isexplosive limit" for methane.
migrating away from the landfill to the northwest, west, east and

Petitioner'slandfill." (R. 120.)edges of thesoutheast
consultant's report recommended both monitoring for explosive gases
and a gas venting system to dissipate landfill gases (R. 114.)

Most significantly for purposes of this judicial review, the
and Refusespecifically binds both John DeBeckorderconsent

Hideaway, Inc. to its terms; John DeBeck signed the consent order.
waived any hearing rights and stipulated that the consent order "is

bothenforceable being signed byeffective and upon
." (R. 65).parties . .

contains the following provision:

2

be 
part 
Inc.,

construed as an 
of John DeBeck 
for any purpose

Nothing in this order shall 
admission of liability on the 
personally, or Refuse Hideaway,

Moreover, the May 2, 1988, consent order

John DeBeck was listed as
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The decisions before this court on review(R. 65; emphasis added.)
direct consequence of the requirements of the special consentare a

order.
required by the consent1988,Accordingly, as

gas management plan to the Department
On September 6, 1988, the Department approved the plan.(R. 129.)

The approved plan calls for the installation of gas monitoring
the submission ofprobes, regular monitoring for explosive gases.

a detailed plan for a gas extraction system and other requirements.
decision was remanded by theThe Department's September 6, 1988,

Dane County Circuit Court, Judge Angela B. Bartell, because of the
andfact

Case No. 90-CV-1267 seeks review ofconclusions of law (R. x-xii. )
1990, corrected decision followingthe Department's February 21,

thechallenges89-CV-960(R. ii-viii). Case No.remand
furtherproviding1989, decisionJanuary 17,Department's

closure plan forthe conditionalmodification of
(Petitioner's Exhibit A.

By order dated August 21, 1990, these cases were consolidated
whether Wisconsinbecause both cases raise but one legal issue:

3

other than for action taken for failure to comply with 
the terms of this order.

order, petitioner submitted a

^The court's record includes an administrative record for each 
of the two decisions on review. The record for Case 
No. 90-CV-1267, filed August 31, 1990, consists of 285 numbered 
pages, preceded by 12 pages (R. i-xii) reflecting the Department's 
decision following remand. The record for Case No. 89-CV-960, 
filed March 17, 1989, is unnumbered and includes numerous maps and 
technical documents. All references in this brief are to the 
numbered record for Case No. 90-CV-1267.

on July 1,

Department's failure to provide adequate findings of

the landfill
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"owner"defining and§§ NR 500.03(92) (94),Admin. Code and

ARGUMENT
I.

CodeWis. Admin.administrative rules issue.The at
§§ NR 500.03(92) (94) of solidand adopt, for wastepurposes

of andfacility regulations. the definitionstatutory owners
operators contained in sec. 144.442(9), Stats. Petitioner concedes
at page 3 of his brief that the rule definition is "sufficiently

to encompass a past owner or licensed operator of a
John DeBeck was the undisputed owner and operator oflandfill."

the Refuse Hideaway Landfill from 1972 through 1982. The effect of
reflected in both decisions on review. is to hold Johnthe rule.

liable with Hideaway, for theDeBeck jointly Refuse Inc.,
environmentally safe closure of the landfill.

Petitioner DeBeck advances two reasons to disregard the plain
administrative rules defining DeBeck as anapplicability of the

the lacksFirst, he thatoperator. agencyowner or argues
define and operators by rule. Secondly,authority to owners

petitioner DeBeck argues that the administrative definitions are
inconsistent with Wisconsin's solid waste laws (brief at 3-4.)

4

THE DEPARTMENT ACTED WITHIN ITS STATUTORY AUTHORITY 
IN DEFINING BY RULE "OWNERS" AND "OPERATORS" OF 
SOLID WASTE FACILITIES.

broad so as

"operator," are valid administrative rules.
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A.

Section 227.11(2)(a), Stats., provides:

and administrative rulesIn this case. sec.
implementing it provide comprehensive cradle-to-grave regulation of

The rules' enabling statute.facilities.solid waste sec.
144.431(1)(a), Stats., directs the Department to promulgate rules

144.43 to 144.47." The solid"implementing and consistent with ss.
144.47, do144.43 Stats., notthroughwaste statutes. secs.

separately define owners and operators, except as they are defined
Stats.2144.442(9),in sec.

Inherent in any regulation is the power to define one’s terms.
regulation defining toIn the absence of statutory definition. a

whom it applies is the only way a regulated person may know he or
2d 203, 925 Wis.she is being regulated.

supreme court observed that the power toN.W.2d 272 (1958), our
promulgate rules necessarily includes the power to define. In that
case, concerning the powers of the Chiropractic Board of Examiners,

"It is difficult for us to conceive of any rulethe court stated:
more necessary for such board to adopt, in effectuating the purpose
of the chiropractic licensing statute, than one which defines the

5

2,
ch. 144,

The power to define terms is fundamental to 
agency rulemaking power.

Each agency may promulgate rules interpreting the 
provisions of any statute enforced or administered by it, 
if the agency considers it necessary to effectuate the 
purpose of the statute, but a rule is not valid if it 
exceeds the bounds of correct interpretation.

Section 144.01(9), Stats., defines "owner" for purposes of 
Stats., as any entity or "individual owning or operating 

any water supply, sewage or water system or sewage and refuse 
disposal plant." This definition does not shed much light on the 
controversy before this court.

In State v. Grayson,

144.44, Stats.,
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210-11.Wis. 2d»II 5 at’chiropractic. Grayson.term
absence of an alternative statutory definition, the Department was

In this case, the Departmentobligated to promulgate a definition.
adopted the only definition of owners and operators appearing in
the solid waste facility regulatory statutes.

B.

Petitioner’s primary complaint is that the rule definitions
"owner" andofdefinitionsthewere copied from statutory

The definitions144.442(9), Stats.at sec.
follows:

(a) Definitions. In(9)

1.

Thisoccurs.

This

6

"Owner" 
direct

"operator"

RECOVERY OF EXPENDITURES, 
this subsection:

person who owns 
consideration

"Operator" means any person who operates a site 
or facility or who permits the disposal of waste at a 
site or facility under his or her management or control 
for consideration, regardless of whether the site or 
facility remains in operation and regardless of whether 
the person operates or permits disposal of waste at the 
time any environmental pollution occurs. This term 
includes a subsidiary or parent corporation.

3. "Subsidiary or parent corporation" means any 
business entity, including a subsidiary, parent 
corporation or other business arrangement which has 
elements of common ownership or control or uses a long
term contractual arrangement with any person to avoid 
direct responsibility for conditions at a site or 
facility.

The rule definitions of owner and operator 
carry out the legislative purposes of the 
solid waste laws.

In the

are as

2. "Owner" means any person who owns or who 
receives direct or indirect consideration from the 
operation of a site or facility regardless of whether the 
site or facility remains in operation and regardless of 
whether the person owns or receives consideration at the 
time any environmental pollution occurs. This term 
includes a subsidiary or parent corporation.

"Subsidiary or parent corporation" 
entity, including a 

other arrangement
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These definitions apply to actions by the state to recover
Petitionercosts

subsec.tothat arestates
Stats., and thus manifest a legislative intent that

some
to apply to the terms when used elsewhere.

thethatfactThemerit.littlereasoning hasThis
subsection and not

implementpromulgated torulesdefinition tothe same
On the contrary.

landfill operation must also

shoulder its obligations.
To do otherwise would permit landfill owners and operators to

It is this result thatproperly close and maintain the landfill.

effectively implement these solid waste laws.
although administrative

thoseonly exercise

implication from the express powers."
And,Decade. Inc, v. PSC, 69 Wis. 2d 1, 16, 230 N.W.2d 243 (1975.)

"great consideration shouldin construing an administrative rule.

7

subchapter.
carries out the legislative policy, expressed in sec. 144.442, that

The supreme court has stated that, 
powers expressly delegated.

Legislature defined owner and operator in one
for the chapter as a whole does not remove DNR’s option to apply

the

expended under the Environmental Repair Fund, 
expressly limited

agencies may
agencies are also permitted to exercise "power which arises by fair

Wisconsin's Environmental

144.442(9),
other definition of owner and operator must have been intended

reap the benefits in the first years of the landfill operation and

persons who have benefited from a

the use of the same definitions

the definitions

then, as closing time approaches and receipts diminish, transfer 
the landfill to an entity that is undercapitalized and unable to

the definitions seek to discourage and which are necessary to
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be given to the harm which the rule seeks to remedy or prevent and
the purpose sought to be accomplished."

340 N.W.2d 194 (1983).115 Wis. 2d 363, 368-69,DHSS.
Admin. Codein Wis.the administrative rules

chs. NR 500-520 implement the environmental protection purposes of
These solid waste144,the solid waste statutes in ch. Stats.

Legislature’sand theenacted in 1967,firststatutes were
prefatory statement of policy emphasized the need to grant powers
necessary to halt improper solid waste disposal:

1967 Wis. Laws ch. 83.
Since the purpose of the solid waste statutes was to grant the

necessary powers to protect land and water from pollution. it would
oneself ofabsolvecouldlegislative intent iffrustrate one

simplelandfill closure byresponsibility for conveyance.
andif formerabsurd resultit would be ownersMoreover, an

operators could escape closure responsibilities aimed at preventing

8

SECTION 1. STATEMENT OF POLICY AND PURPOSES.
(1) The high level of production required to meet the 
varied needs of an expanding population and high standard 
of living has resulted in a sharp rise in the amount of 
waste materials discarded annually.

(2) Inefficient and improper methods of waste 
disposal have caused an ever increasing pollution of our 
vital air, land and water resources threatening the 
utility of our resources and the quality of the 
environment in which we live. The problems of waste 
disposal endanger the public health, safety and welfare, 
create public nuisances, result in scenic blight and 
adversely affect land values.

(4) It is the purpose of this act to grant the 
necessary powers to organize a comprehensive program to 
enhance the quality, management and protection of the 
state’s air and land resources....

In our case.

State ex rel. Staples v.
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pollution, while facing clear statutory liability for cleanup costs
after pollution occurs under sec. 144.442(9), Stats.

7) that thePetitioners further contend (brief ruleat
definition would require all shareholders of a corporation that
owned or operated a landfill to comply with the solid waste rules.

The obligations of John DeBeck arise fromThis is not the case.
his undisputed past ownership and control over the operation of the
landfill during the majority of its life. The DNR does not read
the definition as applicable to mere shareholders and nothing in
the language of the definition compels this result.

also the adopted definitionsPetitioner thatasserts are
"incongruous" in that they permit the DNR to compel a party to
expend funds that, under sec. 144.442(9), Stats., the Legislature
did not intend (Brief at 7-8.) Basically, petitioner alleges that

by the environmental repair fundstate forcost recovery
expenditures is very restricted and that the broad definitions in
the rule permit the DNR to avoid these restrictions and compel
parties to carry out work at solid waste facilities that they would
otherwise not have to do.

This argument is misplaced. 144.442,Section Stats., by
itself does not create an obligation upon owners and operators to
comply with solid and hazardous waste laws. Petitioner seeks to
convert a statute that was intended to expand financial liability
(by creating a cause of action to recover costs) into a restriction

9

on the DNR’s authority to effectively implement the solid waste
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restriction.suchLegislature plainly intendedlaws. The no
Section 144.442(11), Stats., provides:

The above section leaves little doubt but that the liability
144.442(9)(d),of parties in a cost

Stats., is in addition to any obligation an owner or operator may
incur under other statutes.

Petitioner further contends, at pages 8-9 of his brief, that
definitionsexpansivedid intend theLegislature notthe

with thebecause they conflict statutorypromulgated by DNR
As evidence, petitioner sitesframework of the solid waste laws.

solid andofthat require and operatorsstatutestwo owners
hazardous waste facilities to collect and pay certain fees to the

that thesepetitioner’s assumeThe argumentsDepartment.
Plainly, they requireprovisions will be applied unreasonably.

either the owner or operator who accepts the waste to pay the fees.
operators have obligations to pay these fees.

they cannot avoid them by transferring ownership to someone else.
will enforce thisthatto DNRThere is expectreasonevery

obligation on those who were in charge of the landfill at the time
the fees were collected or the obligation to pay was incurred.

Moreover, evidence of legislative support for the Department's
"owner" anddefineditfound in the method by whichrule is

The Department chose to do so through the rulemaking"operator."

10

No common law liability, and no statutory liability 
which is provided in other statutes, for damages 
resulting from a site or facility is affected in any 
manner by this section. The authority, power and 
remedies provided in this section are in addition to any 
authority, power or remedy provided in any other statutes 
or provided at common law.

If past owners or

recovery action under sec.
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Sec. 227.19, Stats. Itsuspended or set aside by the Legislature.
suspended or set aside.

the terms.
355, 305 N.W.2d 62 (1981).

9-10) thethat(brief atpetitionerFinally, argues
144.444(1),administrative rule definitions sec.

Thatthe transfer of facility licenses.which allowsStats.,
the statute by its termsFirst,statute is not applicable here.

Second,does not absolve prior owners of closure responsibility.
the previous licensee be "no longerthe statute requires that

144.444(1),connected with the operation of the facility." Sec.
supplemental decision. theFebruary 21, 1990,itsStats. In

is aRefuse Hideaway, Inc.,Department found that the licensee.
DeBeck and his son (R. ii).corporation owned and controlled by

144.444, Stats.Thus, DeBeck does not fit within the terms of sec.
Accordingly, petitioner’s contention that the solid waste laws

apply only to current owners and operators is untenable. There is
statutory language that limits the definition to the currentno

Such a restriction would seriously weaken theowner and operator.
state’s ability to protect public health and the environment by

landfill to also share inrequiring all who have benefited from a
burden ofcharged with theThe is awesomeburdens. DNRits

regulating all of the waste generated in this throwaway society.
the need towell as any possibly could.

11

process rather than on a case-by-case basis.
subjected to the legislative oversight process and could have been

Legislature has acquiesced in the Department’s interpretation of
101 Wis. 2d 337,

was not

This case illustrates, as

and this is evidence that the

Thus, the rule was

conflict with

American Motors Corp, v. ILHR Dept.,
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landfillhold all
closure.

II.

DeBeck argues that although heAt pages 11-12 of his brief.
may be a present owner of the landfill, only Refuse Hideaway, Inc.,

The plain wording of the rules suggestis a present operator.
"permits thewhoincludesotherwise. personany

disposal of waste at a site or facility under his or her management
regardless of whether the sitecontrol for consideration. oror

facility remains in operation and regardless of whether the person
operates or permits disposal of waste at the time any environmental

incorporated by144.442(9),occurs." Stats.,pollution Sec.
This purposelyCode § NR 500.03(92).reference in Wis. Admin.

he operated theDeBeck, sincedefinition includes Johnbroad
facility when environmental pollution first occurred.

initial closure planthePetitioner further thatnotes
review) wasapproval issued in 1987 (not before this court on

This approval. however,directed only to Refuse Hideaway, Inc.
predated the May 2, 1988, consent order which required DeBeck and

Again, it isRefuse Hideaway, Inc. to submit a gas migration plan.
the gas monitoring and migration control plan that is the subject
of these judicial reviews.

III. PETITIONER WAS NOT DEPRIVED OF DUE PROCESS OF LAW.
the two decisions being reviewed modify aAs noted earlier.
They do not deny or revoke an operatingclosure plan approval.

12

THE RULE DEFINITIONS APPLY TO JOHN DEBECK AS BOTH A 
PAST AND PRESENT OWNER AND OPERATOR.

"Operator"

owners and operators responsible for proper



E.

do they seek to modify conditions of the initiallicense. nor
Nevertheless, petitionerconstruction of the solid waste site.

argues at pages 12-14 of his brief that he has due process rights
attending these plan modifications.

Petitioner’s entire due process argument must fail because it
been uniformlylegal principles which haveis founded upon

thefacilities. byof solidrejected. in the context waste
Specifically,Wisconsin Supreme Court.

upon the erroneous premise that any DNR decision affecting a solid
waste site license impairs a constitutionally protected property
interest.

The question of what procedural guarantees attached to solid
waste regulatory decisions was first addressed by the supreme court

128 Wis. 2d 59, 381 N.W.2din Waste Management of Wisconsin v. DNR,
318 (1986) (Waste Management I). In that case. the regulatory

of approved plan ofdecision issue modificationat anwas a
The court first observed that a landfill operator hasoperation.

no protected property interest in an approved plan of operation.
The court went on to rule that the operator's128 Wis. 2d at 80.

property interest in its license is implicated only if the plan
thataffects condition of constructionmodification was aa

The court added that, in the event theprecondition to licensure.
modification does affect pre-license construction requirements, due

between thesatisfied by the interactionis ongoingprocess
parties, coupled with the opportunity for judicial review.

These same issues were considered again by the supreme court
2d 817,149 Wis. 440in Waste Management of Wisconsin v. DNR.

13

petitioner's case rests
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In that case. Waste(1989) (Waste Management II).N.W.2d 337
court’s ruling in Wasteattempted extend thetoManagement

which requiresplan modificationprotectManagement I to any
This argument was againconstruction or the expenditure of money.

Specifically, the court held that a plan modificationrej ected.
imposing additional monitoring and corrective action requirements

as itdid not impair Waste Management's interest in its license.

149 Wis. 2d at 825.IIfor licensure . .
The closure plan modifications at issue in this case cannot

for the closurepossibly impair DeBeck's interest in his license.

The requirements to monitor and prevent gas migration are not
the closure plan approvalTherefore,conditions of licensure.

modification does not affect any protected property interest in
interest.Without protected propertyDeBeck's license. a

rejected in theirbepetitioner's due arguments mustprocess
entirety.

if thereFinally, it should be noted that even were a
DeBeck waived hearing rights in theprotected property interest.

The procedures in1988, order (R. 65).May 2, consent sec.
144.44(8) are thus inapplicable.
opportunity to meet with the Department's staff concerning the gas
migration plan and did so on June 17, 1988 (R. 127-28). Petitioner
has not been deprived of due process of law.

14

plan modification does not affect any "condition for licensure."

did not affect "construction requirements which were a condition

Even so, DeBeck was given the
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CONCLUSION
This case presents solely the validity of administrative rules

The
construction of an administrative rule is a question of law. State

440 N.W.2d 366 (Ct. App.149 Wis. 2d 502, 506-07,Bucheqer.V.

it is appropriate to give due weight to the1989). In this case.
Department’s interpretation of its authority and its expertise on
solid waste issues. Holtz & Krause. Inc. V.

209, 213, 270 N.W.2d 409 (1978). In Sanitary Transfer & Landfill.
270 N.W.2d 144 (1978), the court85 Wis. 2d 1, 13,Inc. DNR.V.

site closureimportance of DNR's solid wasteemphasized the
"it must be remembered that the DNR has beenresponsibilities:

asked to oversee and to safeguard Wisconsin’s water quality not
only for today’s generation but also for tomorrow’s. The agency
cannot afford to be shortsighted."

and Februairy 21, 1990,1989,Accordingly, the January 17,
decisions of the Department of Natural Resources, imposing joint

15

V

defining "owner" and "operator" of solid waste facilities.

DNR, 85 Wis. 2d 198,
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comply with the orders. In the alternative, DeBeck requests that the orders be remanded 

to comply with procedures dictated by either sec. 144.44(8), Wis. St^., or the federal due 

process clause.^ DNR responds that the orders are valid because DNR has the authority 

to hold DeBeck personally responsible pursuant to Admin. Code, NR 500.03(92) and
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^In his petition for review, DeBeck requests a remand with instructions to issue the 
orders to Refuse Hideaway, Inc. only. In his final brief, DeBeck also requests a remand to 
comply with statutory and federal due process procedures.

This is an action for judicial review of two administrative orders'issued_:by^e 

respondent. Department of Natural Resources (DNR). The orders concern the closing of 

a solid waste landfill presently owned by Refuse Hideaway, Inc., a corporation for which the 

petitioner, John W. DeBeck, is president. The orders require both Refuse Hideaway Inc. 

and John W. DeBeck to take certain actions toward the closure of the landfill. In his
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FACTS

=v
NR 500.03(94). DNR also responds that the orders should not be remanded because 

DeBeck waived his hearing rights under sec. 144.44(8), Wis. Stats., and has no protected 

interest under the federal due process clause.

The primary question presented in this administrative review is whether DNR had 

the authority under Chapter 144 to promulgate the administrative definitions found in NR 

500.03(92) and (94). For reasons stated below, I determine that DNR lacked the authority 

and therefore remand the orders with instructions.

^From the record, it appears that DNR was not required to approve and did not 
officially approve of DeBeck's conveyance of the landfill to Refuse Hideaway, Inc. Instead, 
after the conveyance, DNR began to issue most of the landfill’s annual operating licenses 
to Refuse Hideaway, Inc. as the "owner" and John DeBeck as either the "operator" or the 
"responsible person." In some years after 1982, Refuse Hideaway, Inc. was listed as both 
the "owner" and the "operator" whereas in other years John DeBeck was listed as either the 
"owner," "operator" or “responsible person.” Each operating license in the record is different 
and it appears that their issuance was inegular with regard to the naming of parties.

2

In 1972, John DeBeck was approved by the Department of Natural Resources as an 

owner and operator of a landfill located in the SW 1/4 of the NW 1/4 of Section 8, T17N, 

R8E, Town of Middleton, Dane County, Wisconsin. In 1982, DeBeck conveyed the landfill 

to Refuse Hideaway, Inc., a corporation for which DeBeck was and continues to be 

president.^

In 1987, DeBeck and DNR began discussing the terms for the landfill's closure and 

on April 17,1987, DNR tentatively approved a closure plan. That approval was in the form 

of an administrative order which was based on the premise that "Refuse Hideaway Inc. owns 

and operates a nonhazardous solid waste disposal facility..." The order specified actions
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to be taken by Refuse Hideaway, Inc. toward the closure of the landfill but also stated that

DNR reserved the right to modify the plan or require Refuse Hideaway, Inc. to take

additional actions before closure was fully approved.

In May 1988, after contamination was found in private water wells near the landfill.

DNR and DeBeck entered a special consent order which contained additional conditions

for the landfill's closure. The order required DeBeck to cease operation of the landfill.

install clay capping and cover layers, construct numerous wells, and submit various reports

and plans to DNR, including an additional closure plan proposal. In addition, DeBeck

agreed to personally comply with the conditions set forth in the order. Both DNR and

DeBeck signed the document. DNR again reserved its right to modify the consent order

and DeBeck reserved his right to challenge those modifications. In addition, paragraph ten

of the consent order stated that "(n)othing in this order shall be construed as an admission

of liability on the part of John DeBeck personally, or Refuse Hideaway, Inc. for any pmpose

other than for action taken for failure to comply with the terms of this order."

Pursuant to the May, 1988 consent order, DeBeck submitted a closure plan proposal

to DNR on July 1, 1988. On September 6,1988, DNR issued an order tentatively approving

DeBeck's closure plan. Although the order was a tentative approval, it also contained

addition to those contained in the April 7, 1987 and the May 2, 1988 orders. DeBeck

challenged the September, 1988 order because it attempted to hold him personally liable

for complying with the additional terms contained therein. The order stated that both "John

3

conditions to be met before the landfill closure was official. These conditions were in

challenged the September 6, 1988 order by petitioning for judicial review. DeBeck
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DeBeck and Refuse Hideaway Inc., own and formerly operated a nonhazardous solid waste

disposal facility . . DeBeck, in his petition for review, contends that he is not a current

liable to comply with the order. DeBeck noted in his brief that this was the first time DNR

had attempted to hold him personally liable for the entire closure of the landfill. The

Wisconsin Department of Natural Resources. Dane County Circuit Court Case No. 88 CV

5455.

In January, 1990, Judge Bartell remanded the September, 1988 order to DNR for

further findings of fact and law. Judge Bartell reasoned that DNR had failed to make

adequate findings regarding its intent and authority to impose personal liability on DeBeck

findings, asserting that it did indeed seek to impose personal liability on DeBeck for the

landfill's closure. In its finding of law, DNR asserted that it had the authority to impose

personal liability on DeBeck because he is an owner and operator of the landfill under the

challenges the validity of those definitions.

While the above action was pending, DNR issued another closure order to DeBeck

on January 17, 1989. Similar to the contents of the September 8, 1988 order, the January

17 order seeks to hold DeBeck personally responsible for additional conditions and time

deadlines for the landfill's closure. DeBeck again petitioned for review, asserting again that

DNR lacks the authority to impose personal liability on him because he is not an owner and

4

petition for review was assigned to Judge Angela Bartell. Refuse Hideaway, Inc, et. al. v.

owner and operator of the landfill and that DNR therefore cannot hold him personally

for the landfill's closure. Subsequently on February 21, 1990, DNR issued additional

definitions of NR 500.03(92) and NR 500.03(94). In the action sub iudice. DeBeck



operator of the landjBll? The current action is a consolidation of the petitions for review

of the September, 1988 and January, 1989 DNR orders.

This Court grants leave pursuant to sec. 227.53(l)(b), St^., to allow an

amendment of the petition to challenge NR 500.03(92) and (94) on the merits.

STANDARD OF REVIEW

Chapter 144 of the Wisconsin Statutes regulates water, sewage, refuse, mining and

air pollution. When the Legislature enacted Chapter 144, it designated the Department of

Natural Resources (DNR) as the enforcement agency. As the enforcement agency, DNR

is empowered to, inter alia, promulgate regulations, codify standards, and issues orders.

Pvusuant to its authority, DNR has promulgated rules and regulations in order to

144.431, Wis. Stats., which provides in relevant part that: "The department shall: (a)

Promulgate rules implementing and consistent with ss. 144.43 to 144.47." DNR, therefore.

has authority to promulgate rules to enforce the Solid Waste provisions of Chapter 144, as

long as those rules are consistent with the statutory provisions. DNR also relied on sec.

227.11(2)(a), 2^. Stats., to promulgate the rules at issue. (Respondent's brief at 5). That

Consequently, DNR interpreted the Solid Waste provisions in order to promulgate

5

section confers rule-making authority on an agency to interpret the provisions of any statute 

enforced or administered by it, if necessary to enforce the statute.

’in his final brief, petitioner did not challenge the substantive requirements imposed by 
the administrative orders.

enforce the Solid Waste provisions of Chapter 144. DNR's authority is found in sec.

NR 500.01 s^. and this action is a direct challenge to DNR's interpretation of the
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reviews an administrative agency’s interpretation of statutory provisions, "(t)he black letter

rule is that a court is not bound by an agency's conclusion of law." West Bend Education

Ass’n V. WERC. 121 Wis.2d. 1, 11, 357 N.W.2d 534 (1984). Courts in Wisconsin, however.

have in the past given "great'

authority. Holtz & Krause, Inc, v. DNR. 85 Wis.2d 198, 270 N.W.2d 409 (1978).

Recently, our Supreme Court clarified the standard of review to be used in these

the agency's interpretation of a statute was one of first impression and involved no agency

expertise. The Supreme Court stated that "(w)here a legal question is concerned and there

is no evidence of any special expertise or experience, the weight to be afforded an agency

interpretation is no weight at ail." Id. at 84.

As in Drivers Local No. 695. the administrative agency here acted based on its

interpretation of a statute. DNR defined "owner" and "operator" in NR 500.03(92) and NR

impression because DeBeck is apparently the first to challenge the agency's definitions. And

lastly, the agency's interpretation does not involve agency technological or practical

experience. In fact, DNR does not have a long-standing, consistent practice of defining

"owner" and "operator." Consequently, the standard of review for DNR's action in this case

6

Supreme Court held that, absent factors not present here, de novo review is the correct 

standard when reviewing an agency's interpretation of a statute.'* In Drivers Local No. 695.

or "due" weight to the agency's interpretation of its own

‘*See also Chapman v. LIRC. 156 Wis. 2d 286, 456 N.W.2d 637 (Ct. App. 1990).

500.03(94) based on its interpretation of Chapter 144. This is also a question of first

authorizing statutes. The question presented is, therefore, one of law. When a court

cases. In Drivers Local No. 695 v. LIRC. 154 Wis.2d 75, 452 N.W.2d 368 (1990), the
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is a de novo review of a question of law.

OPINION

A. DNR'S STATUTORY AUTHORITY

Chapter NR 500 of the Wisconsin Administrative Code provides regulations for the

Solid Waste Management provisions of Chapter 144, St^. The definitions found at

NR 500.03(92) and (94) took effect in February, 1988 and provide the following;

(92) "Operator" has the meaning specified in s. 144.442(9), Stats.

(94) "Owner" has the meaning specified in s. 144.442(9), Stats.

The definitions found in NR 500.03(92) & (94), therefore, define owner and operator

With someby directly incorporating the definitions in sec. 144.442(9), Wis- St^.

exceptions, these definitions apply to all solid waste facilities as defined in sec. 144.43(5),

144.442 were intended to apply to only that subsection, or whether the Legislature intended

these definitions to apply more broadly to the entire regulatory scheme of regulating solid

waste landfills found in secs. 144.43 -144.79, Wis. Stats. DNR has taken the latter position.

In sec. 144.442. Wis. Stats., the legislature set up a special mechanism for funding and

responding to environmental damage created by disposal facilities. The section is entitled

"Environmental Repair." Under its provisions, the state is permitted to take action against

all "responsible persons ... if an expenditure is made for environmental repair at the site

or facility." Sec. 144.442(9)(d). Subsection (9) is the definitional section for the cost-recovery

mechanism and as such defines "responsible person," "owner" and "operator."

Because DNR incorporated the entire subsection (9) in the administrative definitions

7

Wis. Stats., N.R. 500.02(1). The question arises whether the definitions found in sec.



found at NR 500.03, sec. 144.442(9) is reprinted below in relevant parts.

"Operator" and "owner" are defined in 144.442(9)(a) as follows:

A "responsible person" is defined as follows:

The definitions of operator and owner found in NR 500.03(92) & (94) are therefore

8

(c) Persons responsible. 1. An owner or operator is responsible for conditions 
at a site or facility which presents a substantial danger to public health or 
welfare or the environment if the person knew or should have known at the 
time the disposal occurred that the disposal was likely to result in or cause the 
release of a substance into the environment in a manner which would cause 
a danger to public health or welfare or to the environment.

2. Any person, including an owner or operator and including a subsidiary or 
parent corporation which is related to the person, is responsible for conditions 
at a site or facility which present a substantial danger to public health or 
welfare or the environment if:

b. The person's action related to the disposal caused or 
contributed to the condition at the site or facility and would 
result in liability under common law in effect at the time the 
disposal occurred, based on standards of conduct for that 
person at the time the disposal occurred.

1. "Operator" means any person who operates a site or facility or who permits 
the disposal of waste at a site or facility under his or her management or 
control for consideration, regardless of whether the site or facility remains in 
operation and regardless of whether the person operates or permits disposal 
of waste at the time any environmental pollution occurs. This term includes 
a subsidiary or parent corporation.

2. "Owner" means any person who owns or who receives direct or indirect 
consideration from the operation of a site or facility regardless of whether the 
site or facility remains in operation and regardless of whether the person owns 
or receives consideration at the time any environmental pollution occurs. This 
term includes a subsidiary or parent corporation.

a. The person violated any applicable statute, rule, plan 
approval or special order in effect at the time the disposal 
occurred and the violation caused or contributed to the 
condition at the site or facility; or



broad and encompass many individuals, including former as well as current owners and

operators. Both the petitioner and respondent in this action agree that the definitions under

NR 500.03 encompass the petitioner, John DeBeck, as an administratively defined owner

and operator of the Refuse Hideaway Landfill. (Petitioner's brief at 3, Respondent's brief

regulatory and enforcement provisions imposed on the Refuse Hideaway Landfill. DeBeck

argues that he should not be held personally responsible for the landfill because DNR

lacked the statutory authority to define owner and operator so broadly. The challenge to

the administrative action in this case is therefore an attack bn the agency's statutory

Wis.2d 368, 401 N.W.2d 805 (1987).

In analyzing such a challenge, Wisconsin courts have traditionally undertaken a two-

1.

if
Petitioner DeBeck cu-gues that DNR lacked statutory authority to define the terms

“owner” and “operator." (Petitioner's brief at 3-4). DNR responds that it had the authority

to define these terms because “(t)he power to define terms is fundamental to agency

rulemaking power.” (Respondent's brief at 5).

It is a general rule in Wisconsin that an administrative agency may not issue a rule

9

step inquiry: (1) Did the agency have express or imphed authority from the legislature to 

act? and (2) If so, did the agency act within the proper bounds of that authority?

authority to promulgate the rules defining owner and operator. This is a valid basis for 

challenge. Liberty Homes, Inc, v. Department of Industry. Labor & Human Relations. 136

Did DNR Have Express Or Implied Authority To Promulgate NR 500.03 (92) and 
(94)?

that is not expressly or impliedly authorized by the legislature. Peterson v. National

at 4). DNR therefore considers DeBeck a responsible "owner and operator" for all
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Resources Board. 94 Wis.2d 587, 593, 288 N.W.2d 845 (1980). The agency has express

authority if its actions are provided for in the plain language of the statute. The agency has

implied authority if its actions are deemed "necessary to carry out an express power or to

perform an express duty." Racine Fire & Police Commission v, Stanfield. 70 Wis.2d 395,

402, 234 N.W.2d 307 (1975).

The first question, therefore, is whether DNR had either express or implied authority

to promulgate the definitions of "owner" and "operator" found at NR 500 (92) and (94). In

promulgating the definitions, DNR relied upon secs. 227.11(2) and 144.431, 2^- Stats.

Section 227.11(2) provides;

(2) Rule-making authority is expressly conferred as follows:

Section 144.431 provides:

(1) The department shall:

By the terms of these authorizing sections, it is clear that the Legislature did not

expressly authorize DNR to independently define owner and operator. There is no express

authority because the statute does not provide specific direction for the agency to follow in

promulgating the particular rule. Wisconsin Hospital Ass’n v. Natural Resources Board. 156

10

(a) Each agency may promulgate rules interpreting the 
provisions of any statute enforced or administered by it, if the 
agency considers it necessary to effectuate the pmpose of the 
statute, but a rule is not valid if it exceeds the bounds of correct 
interpretation.

^See also sec. 227.10(2), St^.

(a) Promulgate rules implementing and consistent with ss.
144.443 to 144.447.5
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Wis.2d 688, 705-06,457 N.W.2d 879 (1989). No such specific statutory elements exist in this

from the four comers of the statute" and is "necessary to carry out an express power or to

two such definitions.

I find that the Legislature did imphedly authorize DNR to promulgate these

11

Code in order to "provide definitions, submittal requirements, exemptions and other general 

information relating to solid waste facilities." Admin. Code, NR 500.01. As part of  

these regulations, DNR promulgated over 150 definitions to be used in solid waste 

enforcement. JW- Admin. Ca^, NR 500.03. The definitions of owner and operator are

case compelling these definitions.

It is less clear whether the Legislature impliedly authorized DNR to promulgate the 

definitions of owner and operator. Implied authority is defined as authority that is "implied

"implementing and consistent with ss. 144.43 and 144.47." Sec. 144.431(l)(a). In addition, 

the Legislature granted all agencies generally the authority to promulgate rules that interpret 

their enforcement statutes if the agency considers it necessary to effectuate the purpose of

perform an express duty." Racine Fire. 70 Wis.2d at 399, 402. An example of implied 

authority is seen in State v. Grayson. 5 Wis. 2d 203, 92 N.W.2d 272 (1958). In Grayson, the 

Supreme Court held that the Chiropractic Board of Examiners had an implied power to 

define "chiropractic." The Court reasoned that in order to issue hcenses and regulate 

chiropractors, it was "necessary" for the Board to define the term chiropractic. Id. at 210-11.

In the case sub iudice. the Legislature granted DNR the authority to promulgate rules

the statute. Sec. 227.11(2)(a).

Pursuant to this authority, DNR promulgated Chapter NR 500 of the Administrative
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2.
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definitions pursuant to the solid waste statutes. First, as the Court found in GraysOT and 

as respondent argues in its brief, it is important for the agency to be able to define its terms 

if it is to enforce statutory provisions. (Grayson at 211, Respondent's brief at 5). And 

secondly, the Legislature granted DNR a broad brush of authority in sec. 144.432(l)(a). The 

Legislature limited DNR's authority only by requiring that any rule promulgated be 

consistent with the solid waste provisions. Therefore, DNR did have the implied authority 

to define its own terms in the administrative code as long as those terms were consistent

with the solid waste provisions.

Did DNR Act within the Proper Bounds of Its Implied Authority when It Enacted 
NR 500.03(92) and (94)?

Petitioner DeBeck urges that even if DNR had the authority to define “owner" and 

“operator,” the definitions found in NR 500.03(92) and (94) are invalid because they are 

inconsistent with ±e statutory framework of the solid waste laws. (Petitioner's brief at 4). 

DNR responds that, contrary to DeBeck's assertions, the definitions found in NR 500.03(92) 

and (94) carry out the legislative purpose of the solid waste laws. (Respondent's brief at 6).

The next question then is whether DNR acted within "the bounds of correct 

interpretation" of its authority imder the solid waste laws. Grayson, 5 Wis.2d at 211. Should 

there be any reasonable doubt that the agency acted without implied authority or exceeded 

the bounds of that authority, the question should be resolved against the exercise of the 

agency's authority. State ex rel. Farrell v. Schubert. 52 Wis.2d 351, 358, 190 N.W.2d 529 

(1971); Kimberly-Clark Corp, v. P.S.C.. 110 Wis.2d 455, 462, 329 N.W.2d 143 (1983).

I find that DNR acted outside the proper bounds of its implied authority when it 

defined "owner" and "operator" in NR 500.03(92) and NR 500.03(94). DNR acted outside



its authority because the broad definitions of "owner" and "operator" significantly expand

therefore agree with petitioner's assertion that because the definitions are inconsistent with

conclusion are set forth below.

The administrative definitions are inconsistent with the text of Chapter 144.(a)

In his assertion that DNR acted outside its statutory authority, DeBeck cites statutory

text that limits the definitions of “owner" and “operator" within the solid waste statute.

(Petitioner's brief at 6). In construing a statute, the entire section and related sections are

to be considered in its interpretation. State v. Clausen. 105 Wis.2d 231, 244, 313 N.W.2d

819 (1982). Further, statutes relating to the same subject are to be construed together and

harmonized. Hanson Storage Co. v. Wis. Transp. Comm.. 87 Wis.2d 385, 391, 275 N.W.2d

360 (Ct. App. 1918).

As discussed, DNR promulgated the administrative definitions of owner and operator

by directly incorporating them from subsection 144.442(9), Wis. St^. In so doing, DNR

has, in effect, apphed the broad definitions in subsection (9) to all regulatory and
=•

enforcement mechanisms throughout Chapter 144. Chapter 144, however, has its own

definition of "owner" found at Sec. 144.01(9). That definition provides that owner "means

the state, county, town, town sanitary, district, city village, ... or individual owning or

operating any water supply, sewerage or water system or sewage and refuse disposal plant."

Consequently, the Legislature created two separate definitions of "owner": one found in the

specific subsection of sec. 144.442(9), which DNR incorporated, and the other found in the

13

sec. 144.43 to 144.47, DNR acted beyond its statutory authority. The reasons for this

Chapter 144 and are contrary to several of its definitional and operative provisions. I
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introductory general definition section of Chapter 144. Although the general definition

quoted above may not, as the respondent asserts, "shed much light on the controversy before

however, incorporated the definitions from a particular subsection and applied them to

administrative regulations covering the entire statute despite the fact that the Legislature

DNR'shad already created a generally applicable definition of one of the terms.

incorporated definitions are therefore at odds with the text of Chapter 144. See Kimberly-

Clark Corp. V. P.S.C.. no Wis.2d 455, 463-64, 329 N.W.2d 143 (1983).

This conclusion is also supported by a closer examination of the particular statutes.

definition section for Chapter 144, begins as follows;

144.01. Definitions

Whereas sec. 144.442, incorporated by DNR in its definition of owner and operator.

begins as follows:

144.442. Environmental repair

within Chapter 144. In the first subsection, the Legislature defined "owner" generally in

order to apply to all of Chapter 144. In the second subsection, the Legislature defined

14
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(9) Recovery of expenditures, (a) Definitions. In this subsection: 
2. "Owner" means . . . (emphasis added).

In this chapter, unless the context requires otherwise;
(9) "Owner" means . . . (emphasis added).

It is evident that the Legislature intended different definitions for different uses

^Respondent's brief at 5, n.2.

this court,the Legislature must have intended it to have general applicability. DNR,

Most significant is the introduction to the two sections. Section 144.01, the general
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owner and operator specifically for the purposes required in subsection 144.442.

Furthermore, in light of the purposes underlying subsection 144.442, these specific

entitled "Cost Recovery" and is intended to grant DNR powers to prosecute and recover

expended costs from environmental damage. The definitions of owner and operator are

broad in this subsection so that DNR may recover costs from diverse landfill participants.

whether presently or historically involved. The Legislamre apparently decided that once the

State had expended money to repair environmental damage, it was imperative to impose

liability on most landfill participants. The Legislature did not decide to impose this broad

reach on all enforcement provisions of Chapter 144, as evidenced by limiting the definition

to "(i)n this subsection."

Although the text and purposes of sec. 144.442 limits the broad definitions to the

particular subsection, DNR argues that the definitions should nonetheless apply to former

owners and operators of solid waste facilities. DNR asserts that the cost recovery subsection

should not limit its power to define its terms. (Respondent's brief at 9-10). To support this

argument, DNR reasons that 144.442(11) makes clear that cost recovery powers do not

affect other liabilities or powers found in either the common law or other statutory

provisions. That argument, however, does not address the issue before the Court. The

argument does not explain (1) why the Legislamre provided different definitions of owner

for different provisions in the statute and (2) what authority, either common law or

stamtory, authorizes DNR to define owner and operator so broadly, thereby increasing the

liability of landfill participants beyond that found in Chapter 144 generally.

15
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definitions of owner and operator are reasonable. As noted earlier, the subsection is



(b)
5'

DeBeck argues that the definitions of “owner” and “operator" are also at odds with

a statutory provision governing the transference of landfill responsibility. (Petitioner's brief

DNR argues that the transference provision does not apply to this case.at 9-10).

(Respondent's brief at 11).

I find that DNR's definitions are inconsistent with the statutory provision that allows

following;

Under this section, once DNR has issued a new operating license to a successor

owner, that individual acquires the responsibilities associated with the landfill. This section

144.444(1), W. 

DNR nonetheless asserts that the administrative orders are consistent with sec.

144.444, 2^. Stats. DNR reasons that sec. 144.444 does not apply here because DeBeck

is still connected with the operation of the facility whereas the statute provides that transfer

16

administrative definitions of owner and operator in NR 500.03, however, would negate this 

transfer of responsibility and therefore are inconsistent with the apparent purposes of sec.

The administrative definitions are inconsistent with other substantive 
provisions of Chapter 144.

Transference of Responsibility. (1) Any person acquiring rights of ownership, 
possession or cooperation in a licensed solid or hazardous waste facility at 
anytime after the facility begins to accept waste is subject to all the 
requirements of the license approved for the facility including any 
requirements relating to long-term care of the facility . . . Upon acquisition 
of the rights, the department shall issue a new operating license if the 
previous licensee is no longer connected with the operation of the facihty, if 
the new hcensee meets all requirements specified in the previous licensee, the 
plan of operation, if any, and the rule promulgated under 144.62, if applicable.

for transfer of solid waste responsibilities. Section 144.444, Wis. St^., provides the

therefore allows for the transfer of responsibility from one owner to another. The



is not permitted if the previous licensee is still connected to the operation of the facility.

(Respondent's brief at 11). DNR, however, has not argued in its brief that the statute and

definition are valid as applied, but, instead, has argued that this case raises "but one legal

issue: whether Wisconsin Admin. Code Secs. NR 500.03(92) and (94), defining 'owner' and

'operator,' are valid administrative rules." (Respondent's brief at 3-4).

In determining the validity of administrative rules, this Court must examine statutory

intent such as that found in sec. 144.444. The section demonstrates that the Legislature

intended an owner/operator to have the ability to convey responsibility to another

owner/operator.’ DNR's need to inspect and approve the successor licensee is largely

undermined if the original licensee remains liable for all purposes imder the Administrative

Code. The broad definitions of owner/operator found in the administrative regulations, on

the other hand, would not allow this transfer and therefore are not consistent with legislative

intent.

(c)

DeBeck argues that he is not personally responsible for the closure of the Refuse

Hideaway Landfill. He reasons that the definitions of “owner" and “operator" are invalid

as a tool to impose personal hability upon him. (Petitioner's brief at 6). DNR responds

that the definitions are a valid use of its administrative duty to enforce the solid waste laws.

(Respondent's brief at 15).

17

The administrative definitions create an additional enforcement mechanism 
not authorized by Chapter 144.

^In order to convey responsibility under this section, DNR must first approve the new 
owner/operator by agreeing to issue a new license to the landfill. Sec. 144.44(3)(c), Wis. 
Stats.
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Chapter 144 requires owners and operators of solid waste facilities to follow

particular guidelines in order to assure the safe disposal of Wisconsin's refuse. To enforce

the guidelines, Chapter 144 provides DNR with particular enforcement mechanisms.

In the case at hand, for example, DNR may take several courses of action to enforce

compliance with a landfill closure plan. Under sec. 144.44(3), DNR may enforce compliance

by initiating an action under sec. 144.47 or 144.73. Under sec. 144.44(8), DNR may enforce

compliance by initiating action under sec. 144.72, referring the matter to the department of

justice under sec. 144.98, or issuing an order pursuant to various procedural requirements

outlined in the section.

Not only are these mechanisms available to DNR, DNR has relied on some of them

to issue and modify the closure requirements for the Refuse Hideaway Landfill. DNR

relied on sec. 144.44(3) to issue the initial closure plan approval of April 7, 1987 and the

modifications to the closure plan on September 6, 1988. And DNR relied on sec. 144.44(8)

to issue the special consent order of May 2, 1988.

Perhaps dissatisfied with these enforcement procedures, DNR has chosen to use the

administrative definitions of owner and operator to, in essence, create an additional

enforcement mechanism against DeBeck. The definitions create an additional enforcement

mechanism because they allow DNR to hold a broad range of individuals personally

responsible for any action required of an owner or operator under the solid waste laws.

Legislature has established sanctions, a court is not free to impose additional sanctions

18

DNR's implicit authority to define its terms does not include the authority to create an

independent enforcement mechanism not provided for by the Legislature. Where the



solely because those sanctions may appear meager. Park Bank-West v. Mueller. 151 Wis.2d

476, 484, 444 N.W.2d 754 (Ct. App. 1989).

definite manner.

DNR argues that the policy and purpose of the solid waste laws would be frustrated

if it is denied the power to define “owner” and “operator” as it has done in NR 500.03(92)

19

The Legislature has specifically provided DNR with a variety of enforcement options 

under Chapter 144. I conclude that DNR cannot use its rulemaking power to define its

A similar analysis lead the Supreme Court to find that DILHR exceeded its implied 

authority in State (Dept, of Administration)

terms to create, in essence, an additional enforcement mechanism against DeBeck. Nothing 

in this opinion precludes DNR from using those mechanisms to enforce its orders or to

V. Dept, of Industry. Labor and Human

Relations. 77 Wis.2d 126, 252 N.W.2d 353 (1977). In that case, DILHR had enacted an

assert that DeBeck is personally liable for the closure costs under sec. 144.442(9).

(d) Policy considerations do not outweigh the statutory contradictions created by 
the administrative definitions.

absolute job preference mechanism to enforce its mandate to hire more minorities. Holding 

that this mechanism exceeded DILHR's authority, the Supreme Court stated; "Other 

statutory statements cast significant doubt upon the view that the legislature impliedly 

authorized absolute preferences, and also the drastic nature of absolute preferences would 

indicate that had the legislature intended to grant the power for their implementation, it 

would not have done so in such an indefinite manner." Jd. at 138. Following this analysis^ 

it seems logical that if the Legislature had intended DNR to hold a vast array of individuals 

personally liable for numerous statutory requirements, it would have done so in a more
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and (94). (Respondent's brief at 7-8).

DNR's policy arguments in support of the administrative definitions do not outweigh

the legislative mandates of Chapter 144, as outlined above. DNR claims that if it cannot

hold DeBeck personally liable via administrative orders, landfill owners will escape liability

by conveying ownership to corporate forms. This policy concern, however, has been

addressed by the Legislature in secs. 144.441, 144.443 and 144.444. Those sections provide

for an elaborate screening by DNR of an applicant's financial responsibility, both at the time

of application and for a time period of up to or exceeding 40 years after the landfill is

closed.

In essence, the complexity of this case arises from the fact that the Refuse Hideaway

Landfill is an older facility not subject to the more stringent regulatory restrictions enacted

recently by the Legislature. For example, from the record it appears that neither DeBeck

operators or had a plan of operation that imposed 30 to 40 year responsibility, as is now

To impose these restriction on DeBeck now, however, by issuing an administrative

order, would violate the Legislature's intent. Although the Legislature has imposed more

rigorous restriction on newer facilities, it has declined to impose those restrictions on older

facilities. A majority of provisions in the Solid Waste sections differentiate newer and older

facilities in one way or another. The Legislature expressly applied the provisions only to

20
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nor Refuse Hideaway, Inc. underwent the financial responsibility tests required of new

done for operator's seeking to construct or purchase a landfill.®

®Secs. 144.441 and 144.443, Wis. Stats.
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This Court appreciates the importance of DNR's responsibilities in safeguarding

Wisconsin's water quality. In doing so, however, DNR must stay within the bounds of the

legislative authority which circumscribes its rulemaking power. It has not done so here

because NR 500.03(92)&(94) are only valid if the Legislature intended past owners/

operators to be strictly liable for on-going operations of a landfill infinitum. As discussed

above, the Legislature did not express such a broad intent and, therefore, the administrative

regulations in question are not valid.

B. DEBECK'S STATUS AS AN "OPERATOR"

Petitioner DeBeck contends separately that even if he is considered a current owner.

he is not a current operator of the Refuse Hideaway Landfill. (Petitioner's brief at 11-12).

DNR responds that under the definition of “operator" found in NR 500.03(2), W^. Admin-

Code. DeBeck is clearly an operator of the Refuse Hideaway Landfill. (Respondent's brief

at 12).

I cannot dispose of this question. Firstly, in its argument that DeBeck is a current

operator, DNR reUes on the administrative definition of “operator" this Court has ruled

invalid. Consequently, DNR has not had an opportunity to rely on valid law to refute

DeBeck's contention. And secondly, the record before me does not provide sufficient facts

to determine DeBeck's legal and practical status as an operator of the Refuse Hideaway

Landfill.

21
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’Secs. 144.441 and 144.44(3),(8), 

newer facilities.’
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C. DEBECK'S PERSONAL LIABILITY FROM THE MAY CONSENT ORDER

DeBeck to comply with the September 6, 1988 and January 17,1989 orders. (Respondent's

brief at 2). DNR asserts that DeBeck is liable because he signed the May 2, 1988 consent

order and agreed to be personally responsible for the terms of the order. The consent order

provides that DeBeck perform specific tasks and submit various reports to DNR. DNR has

not asserted that DeBeck failed to perform those tasks or that DeBeck failed to submit the

required reports. Instead, DNR argues that DeBeck is liable for modifications made to the

consent order. In the consent order, however, DeBeck reserved his full statutory rights to

challenge any modifications DNR made to those tasks in the future. The underlying consent

order itself, therefore, does not impose liability on DeBeck to personally comply with the

September, 1988 and the January, 1989 orders. In addition, sec. 144.42(1 l)(b) supports this

conclusion because it states that if a person takes remedial action, with or without an

agreement, no admission of liability will be inferred.

D. DUE PROCESS AND STATUTORY REQUIREMENTS

In his alternative requests for relief, petitioner DeBeck requests that the

administrative orders be remanded in order to provide additional federal due process

procedural protection and statutory procedural protection under sec. 144.44(8). (Petitioner's

brief at 12). These due process or statutory questions need not be addressed in light of the

relief afforded in the remand order.

22

DNR argues that the May 2, 1988 consent order imposes personal liability on
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ORDER

For the above stated reasons, the petitioner's request for remand with instructions

Inc., solely, and not include the petitioner personally. The orders must be reissued because

they rely on administrative regulations that exceed DNR's statutory authority under Chapter

144.

Dated: May 1, 1991

23

I

to reissue the September 6, 1988 and January 17, 1989 orders is hereby GRANTED. 

Respondent shall reissue the orders that were the subject of this action to Refuse Hideaway,

BY THE CmRT,

MARK A. FRANKEL 
CIRCUIT JUDGE
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an administrative rule which conflicted with a statute. We agree with the trial court

and therefore affirm.

In 1972, after obtaining approval from the DNR, John DeBeck opened

a landfill in the town of Middleton, Dane county. In 1982, he transferred the landfill

to Refuse Hideaway, Inc., a corporation of which DeBeck is president. In 1987, the

DNR tentatively approved a closure plan for the landfill. In early 1988, several wells

special consent order which required closure of the landfill. The order reserved to

the DNR the right to modify the order and provided that "[njothing in this order shaU

On September 6, 1988, the DNR issued an order tentatively approving

the landfill closure plan. But the order also stated that both "John DeBeck and Refuse

Hideaway, Inc., own and formerly operated a [landfill]." DeBeck petitioned for

judicial review of this order, contending that he could not be held personally

responsible to comply with the order. After a remand for further findings, the DNR

issued an additional order on February 21, 1990, in which it asserted that it intended

to impose personal liability on DeBeck. It grounded its authority to do so on Wis.

Adm. Code sec. NR 500.03, which provides in part:

-2-

be construed as an admission of liability on the part of John DeBeck personally, or

Refuse Hideaway, Inc., for any purpose ...."

near the landfill tested positive for contaminants. DeBeck and the DNR entered a
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(92) "Operator" has the meaning specified in s. 
144.442(9), Stats.

(94) "Owner" has the meaning specified in s. 
144.442(9), Stats.

DeBeck petitioned for judicial review of the September 6, 1988 order 

and the February 21, 1990 order. The circuit court agreed with DeBeck’s assertion 

that the dispositive definition of a landfill "owner" was found in sec. 144.01(9), Stats. 

That section provides: "Owner means the state, county, town, town sanitary district, 

city, village, metropolitan sewerage district, corporation, firm, company, institution 

or individual owning or operating any water supply, sewerage or water system or 

sewage and refuse disposal plant." The court recognized that sec. 144.442(9), Suts., 

entitled "Recovery of Expenditures," contained more expansive definitions of 

"owner" and "operator" which would include DeBeck personally. But the court 

concluded that those definitions were applicable only to sec. 144.442(9), because that 

subsection provides: "(a) Definitions. In this subsection: 1. Operator means.... 

2. ‘Owner’ means ...." (Emphasis added.)

The circuit court reasoned that the legislature was well aware of the two 

definitions of an "owner" of a landfiU, and had reserved the more extensive version 

for actions to recover expenses for environmental repair. Therefore, the DNR s 

attempt to apply the more extensive version to all of ch. 144, Stats., conflicted with 

the legislature’s decision to apply that version only to actions to recover expenditures. 

The court concluded that the DNR lacked authority to hold DeBeck personally
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•

STANDARD OF REVIEW

-4-

responsible for complying with the terms of the September 6, 1988 and February 21, 

1990 orders.

In State v. McManus, 152 Wis.2d 113, 447 N.W.2d 654 (1989), the 

supreme court did not discuss the standard of review it would use in a statute-rule

The DNR asserts that Wisconsin law does not precisely define the 

appropriate standard of review for "exceeds statutory authority" challenges. It argues 

that we should use the standard used for the "violates constitutional provisions" 

portion of sec. 227.40(4)(a), Stats. The supreme court discussed that standard in 

Liberty Homes, Inc. v. DILHR, 136 Wis.2d 368, 375, 401 N.W.2d 805, 808, 

(1987). At least in a substantive due process challenge of a rule, the standard of 

review we are to use is whether the rule bears a reasonable relation to a legi^ate. 

governmental objective. Id.

Section 227.40(4)(a), Stats., provides three bases which a court may use 

to declare an administrative rule invalid: (1) if the rule violates the constitution; (2) if 

it exceeds the statutory authority of the agency adopting it; or (3) if it was adopted 

without compliance with statutory rulemaking procedures. LeClair v. Natural 

Resources Bd., 168 Wis.2d 227, 233, 483 N.W.2d 278, 281 (Ct. App. 1992). 

DeBeck’s attack on Wis. Adm. Code sec. NR 500.03(92) and (94) feUs under the 

"exceeds the statutory authority of the agency" part of sec. 227.40(4)(a).
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DECISION
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The question we face is whether the DNR’s definitions of operator 

and "owner," found in Wis. Adm. Code sec. NR 500.03(92) and (94) conflict with 

the definition of "owner" found in sec. 144.01(9), Stats.

To determine whether an administrative agency has exceeded its 

statutory authority in promulgating a rule, we must look to the enabling statute to 

determine whether there is express or implied authorization for the rule. In Interest 

ofA.L.W., 153 Wis.2d 412, 417, 451 N.W.2d 416, 418 (1990). The DNR identifies 

secs. 144.43l(l)(a) and 144.435(1), Stats., as the enabling statutes upon which it 

relies.

conflict. However, it is clear that it used a de novo standard. In Wisconsin Hosp. 

Ass*n V. Natural Resources Bd., 156 Wis.2d 688, 705, 457 N.W,2d 879, 886 (Ct. 

App. 1990), we concluded that "exceeds statutory authority" questions are matters of 

statutory interpretation or construction, and therefore our review was de novo. In 

Wisconsin Hosp. Ass'n, the DNR argued that we should defer to its practical 

interpretation of the enabling statute. We declined to decide whether this was an 

appropriate standard of review. The DNR has now abandoned this argument in its 

attempt to apply its rules to DeBeck. We conclude that a de novo standard of review 

should be used in "exceeds statutory authority" cases under sec. 227.40(4)(a), Stats.
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Section 144.431, Stats., provides in relevant part:

(1) The department shall:

Section 144.435, Stats., provides in relevant part:

DeBeck agrees that the trial court correctly determined that these 

statutes impliedly authorized the DNR to promulgate Wis. Adm. Code sec. NR . 

500.03(92) and (94). Thus the question becomes whether those rules, defining 

"operator" and "owner," conflict with the legislative deflnition of "owner" found in 

sec. 144.01(9), Stats.

(a) Promulgate rules implementing and consistent 
with ss. 144.43 to 144.47.

(1) The department shall promulgate rules 
establishing minimum standards for the location, design, 
construction, sanitation, operation, monitoring and 
maintenance of solid waste facilities. Following a public 
hearing, the department shall promulgate rules relating to 
the operation and maintenance of solid waste facilities as 
it deems necessary to ensure compliance and consistency 
with the purposes of and standards established under the 
resource conservation and recovery act ....

"[A]ny doubts as to the implied power of an agency are to be resolved 

against the existence of authority." Trojan v. Board of Regents of Univ, of Wis.
{

Sys., 128 Wis.2d 270, 277, 382 N.W.2d 75, 78 (Ct. App. 1985). The DNR objects 

to this rule because, in its view, when we use this rule, we ignore the presumption 

that administrative rules have the same force of law as statutes. We disagree.
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owners of landfills.
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Section 144.01(9), Stats., applicable to all of ch. 144, Stats., defines 

"owner" in the present tense. Though the present tense of a verb includes the future, 

sec. 990.001(3), Stats., the legislature has not provided that the use of the present 

tense in the statutes includes the past. Thus, sec. 144.01(9) does not include past

Administrative rules are equal to statutes in their power to regulate behavior. But 

administrative agencies do not have powers superior to those of the legislature. When 

a conflict occurs between a statute and a rule, the statute prevails. Richland School 

Dist. V. DILHR, 166 Wis.2d 262, 278, 479 N.W.2d 579, 586 (Ct. App. 1991), 

review granted. No. 90-1750 (Apr. 7, 1992). "An agency charged with administering 

a law may not substitute its own policy for that of the legislature. Niagara ofWis. 

Paper Corp. v. DNR, 84 Wis.2d 32, 48, 268 N.W.2d 153, 160 (1978). Though the 

DNR attempts to equate rules with statutes and then analyze this case as a conflict 

between statutes, that analysis must fail because Richland and Niagara would be 

meaningless under such an analysis.

We find further support for this position in sec. 144.442(9)(a)l. and 2., 

Stats. We do not rely on the fact that subsecs. (92) and (94) of Wis. Adm. Code sec. 

NR 500.03 were adopted verbatim from sec. 144.442(9)(a)l. and 2. That is merely 

evidence that the DNR was aware that these sections are more inclusive in their 

definitions of "operator" and "owner" than sec. 144.01(9), Stats. We consider the 

former definitions because they show that the legislature was aware of the difference
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between the sec. 144.01(9) definition of "owner" and the definition found in sec.

The DNR argues that even if our analysis is correct, common law

469 N.W.2d 398 (1991), as examples of cases where the court imposed common law

liability on appropriate corporate officers. We disagree. Mauthe held that a person

-8-

bears no resemblance to sec. 144.01(9), Stats. Mauthe does not support the DNR’s 

assertions.

(not a corporate officer) who owned land was liable for a hazardous substance spill 

that occurred on the land because sec. 144.76(3), Stats., provides:

implied power of an agency against the existence of authority. Trojan, 128 Wis.2d 

at 277, 382 N.W.2d at 78.

nuisance law provides the remedy it seeks against DeBeck. It cites State v. Mauthe, 

123 Wis.2d 288, 366 N.W.2d 871 (1985), and State v. Rollfink, 162 Wis.2d 121,

144.442(9)(a)l. and 2. We so conclude because the legislature specifically limited 

the more expansive use of the definitions to "In this subsection," i.e., sec. 

144.442(9), Stats. That subsection pertains to recovery of expenditures, a topic which 

the DNR admits is not the subject of this lawsuit. We are to resolve doubts as to the

A person who possesses or controls a hazardous 
substance which is discharged or who causes Jhe 
discharge of a hazardous substance shall take the actions 
necessary to restore the environment to the extent 
practicable and minimize the harmful effects from the 
discharge to the air, lands or waters of this state.

Mauthe was decided by interpreting a statute. The applicable statute in that case
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L.

RoUfink involved the question whether, under the definition of 

"operator" found in former Wis. Adm. Code sec. NR 181.04(70), a corporate officer 

could be assessed forfeitures for violations of ch. 144, Stats. That rule defined 

"operator" as; "the person who is responsible for the overall operation of a 

hayardous waste facility or recycling facility, or part of a hazardous waste facility or 

recycling facility." Rollfink, like Mauthe, involved a question of statutory (or rule) 

interpretation. The rule involved was unlike sec. 144.01(9), Stats. The supreme 

court did not discuss the effect of sec. 144.01(9), nor did it need to, for the issue was 

not a conflict between rule and statute, but the interpretation of a rule. Rollfink does 

not support the DNR’s assertions.

The DNR’s final argument is that, "regrettably," the financial 

responsibility provisions of ch. 144, Stats., provide only for routine, predictable, 

long-term-care expenses of closed landfills, such as soil cover and erosion prevention. 

Policy considerations, therefore, should provide the basis for a reversal of the trial 

court’s order. But it is the legislature’s responsibility to balance the environmental 

danger of landfiUs against the need for their existence. Courts should respect the line 

drawn by the legislature, and not substitute their view of the better place to draw that 

line. The DNR may ask the legislature to pass laws, consistent with our 

constitutions, which will permit the DNR to impose liability on a greater number of 

persons. That is a resolution which is better suited to a political system based on 

separation of powers.
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By the Court.-Ordex affirmed.

Recommended for publication in the official reports.
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president of the corporation that currently owns the property
on which the landfill is located, responsible along with that
corporation for undertaking measures to address the migration
of explosive gases generated by the landfill, pursuant to a
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and hisconsent order signed by the department. DeBeck,Mr.
corporation.

The trial and appellate courts vacated the orders as
the orders basedissued DeBeck becauseMr.to were on

"owner" and "operator" that theregulatory definitions of
interpreted conflict withto statutorylower courts a
"owner." The trial and appellatedefinition of courts

determined that the Department of Natural lacksResources
authority to promulgate its administrative rule definitions of
"owner" and "operator" for purposes of regulating solid waste
disposal facilities.

Without this court's
j udicially-created in thedecision in this gapcase. a

legislative scheme for sound and safe solid waste management
liability forallow landfillwill operators to escape

environmental damage caused by their closed facilities and
result in more leaking "landfill orphans" for the taxpayers to

Indeed, the court of appeals' decision encouragesclean up.
such evasion by taking the teeth out of consent agreements
that bind the signatories to future remedial action once the

If left standing, thelandfills are no longer in operation.
court of appeals' decision will also frustrate legislative
mandates by inappropriately restraining the rule-making of4'

state agencies delegated broad authority by the Legislature to
promulgate rules to implement those mandates.

2

review of the court of appeals'



STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
exceed itsDid of Natural Resourcesthe Department

authority in promulgating Wis. Admin. Code §§ NR 500.03(92)
defining "operator" "owner" for purposes ofand ( 94), and

solid waste regulatory actions?
Court of appeals answered: yes.

3
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STATEMENT OF THE CASE AND THE FACTS
for consolidatedreviewThis petition brings up two

proceedings for judicial review challenging Department of
Natural Resources orders which modify the solid waste facility
closure plan approval issued to John DeBeck, former owner and

and Refuse Hideaway, theoperator of the facility. Inc.,
of thetransferred ownershipwhom DeBeckcorporation to

property on which the facility is located, and of which DeBeck
is president.

The department had issued these closure plan modification
144.44(3), Admin.Stats., and Wis.

Code §§ NR 500.03(92) and (94) (R. 6:2, 7; Ap. 150, 155). The
orders the migrationplan approvalclosure concern gas

monitoring and control system required as
The purpose of theseclosure of the Refuse Hideaway landfill.

requirements is to prevent the migration of explosive gases.
the undisputedPetitioner-respondent John DeBeck was

owner and operator of the Refuse Hideaway Landfill in the Town
of Middleton, Dane County, from 1974 to 1982.
DeBeck and his son conveyed fee title to the landfill property

Refuse Hideaway, isRefuse Hideaway, Inc. Inc.,to a
corporation owned and controlled by DeBeck and his son (Pet-■o

In his 1982 application for a license renewal, JohnAp. 150).
DeBeck changed the authorized contact in the application to

Inc. "Refuse Hideaway,"John DeBeck, President,W.

5

orders pursuant to sec.

In 1982, John

a condition of



(R. 3:996).^ From October 1, 1984, to September 30, 1988, the
license was reissued to Refuse Hideaway, In his 1985Inc.
application, John DeBeck was listed as the property owner and
facility operator (R. 3:994). John DeBeck controlled the
operations of the landfill at all times during the period from

closure orders were issued (Pet-Ap. 150).
The origin of the closure plan approval and modification

at issue in this case is a "Special Consent Order" between the
DNR, John DeBeck, and Refuse Hideaway, Inc., entered on May 2,
1988 (R. 3:1038-1044; Pet-Ap. 133-139). By the terms of the
consent order, DeBeck and Refuse Hideaway, Inc., both agreed

for approval"submit plan theto Department toto a
effectively monitor for and prevent the migration of explosive
gases generated by the landfill and to efficiently collect and
combust hazardous air contaminants" (R. 3:1041; Pet-Ap. 136).
DeBeck's consultant had earlier reported to the Department
that preliminary gas monitoring results showed explosive gas
concentrations higher than the "[l]ower [e]xplosive [l]imit"

"This is indication that is(LEL) for methane. gasan
migrating away from the landfill to the northwest, west, east

landfill" (R. 3:1099).and southeast edges of the The
consultant’s report recommended both monitoring for explosive

6

The administrative record for both consolidated cases 
consists of 1,418 pages, separately boxed and denominated 
"R. 3" in the appellate record. References to the 
administrative record in this petition appear as R. 3: .

1974 to 1988, when operations were terminated and the first



gases and a gas venting system to dissipate landfill gases
(R. 3:1093).

The consent order specifically binds both John DeBeck and
Refuse Hideaway,

ft- consent order, waived any hearing rights and stipulated that

(R. 3:1044; Ap. 139). Thesigned by both parties . .
also contains the following1988, orderMay 2, consent

provision:

139; emphasis added.) The DNR orders before(R. 3:1044; Ap.
of thedirectreviewthis court consequenceare aon

the special consent order.requirements of
On July 1, 1988, as required by the consent order, DeBeck

3:1108).(R. Onsubmitted a gas
the department approved the plan. TheSeptember 6, 1988,

approved plan calls for the installation of gas monitoring
probes, regular monitoring for explosive gases, the submission

detailed plan for a gas extraction system and other
requirements.

On judicial review of the September 6, 1988, plan approval
order, the Dane County Circuit Court remanded the order to the
department because of the order's failure to provide adequate

6:10-12). Onfindings of fact and conclusions of law (R.
corrected1990, department issued its21, theFebruary

7

Nothing in this order shall be construed as an 
admission of liability on the part of John DeBeck 
personally, or Refuse Hideaway, Inc., for any 
purpose other than for action taken for failure to 
comply with the terms of this order.

the consent order "is effective and enforceable upon being

of a

management plan to DNR

Inc., to its terms; John DeBeck signed the



decision and order.
before this court (R. 6:2-8; Pet-Ap. 150-156). The companion
judicial review challenges the department's January 17, 1989,

order providing further modification of theanddecision
conditional closure plan for the landfill (R. 3:1311-1320;

Both cases raise the single legal issuePet-Ap. 140-149).
"owner"definitions of andof thewhether. by virtue

"operator" in Wis. Admin. Code §§ NR 500.03(92) and (94), the
closure plan orders bind John DeBeck.

Wisconsin Administrative Code §§ NR 500.03(92) and (94)
adopt the definitions of owner and operator set forth in sec.

These definitions are as follows:144.442(9), Stats.

Viewing the case as a challenge to the validity of the
the Dane County. administrative rule definitions themselves.

Circuit Court, the Honorable Mark A. Frankel presiding, held
invalid the administrative rule definitions of "operator" and

In its May 1, 1991, decision and order, the circuit"owner."
court held that although the Department of Natural Resources

8

any environmental pollution occurs, 
includes a subsidiary or parent corporation.

1. "Operator" means any person who operates a 
site or facility or who permits the disposal of 
waste at a site or facility under his or her 
management or control for consideration, regardless 
of whether the site or facility 
operation and regardless of whether

remains in 
the person 

operates or permits disposal of waste at the time 
This term

2. "Owner" means any person who owns or who 
receives direct or indirect consideration from the 
operation of a site or facility regardless of 
whether the site or facility remains in operation 
and regardless of whether the person owns or 
receives consideration at the time any 
environmental pollution occurs. This term includes 
a subsidiary or parent corporation.

one of the two consolidated cases now



possesses implied statutory authority to define its terms, the
definitions promulgated are
waste regulatory statutes (R. 13:11-13; Pet-Ap. 120-122). The
court remanded the orders to the department with instructions
to "reissue the orders that were the subject of this action to
Refuse Hideaway, Inc., solely, and not include the petitioner

Department of147). The(R. 13:23; Pet-Ap.personally"
Natural Resources appealed.

In a decision dated November 12, 1992 (Pet-Ap. 100-109),
the court of appeals agreed with the trial court and affirmed.

and expansivethe parsingprimarily .onbased narrow
The courtapplication of a statutory definition of owner.

reasoned that the operative definition of owners and operators
throughout Ch. 144, Stats., is the definition of owner in sec.
144.01(9), Stats., that that definition does not include past
Owners, and that the DNR regulations found at Wis. Admin. Code
§§ NR 500.03(93) and (94) which define "owner" to include past
owners and which separately define "operator" to include past
operators conflict with the sec. 144.01(9), Stats., definition
and so are invalid.

petitions this court to review the decision of the court of.
appeals in order to establish for state courts the parameters

facilitiesregulation ofthe department'sof
consistent with its broad legislative mandate, and to preserve
the legal enforceability of agreed upon obligations to clean
up leaking landfills when and after they close.

9

inconsistent with other solid

solid waste

The Department of Natural Resources now respectfully



STATEMENT OF CRITERIA FOR REVIEW
issue of the validity of the administrative ruleThe
owners and operators of solid waste facilities fordefining

regulation of those facilities falls squarelyofpurposes
within the statutory criteria for supreme court review set*

forth in sec. 809.62(1) (c)2. and 3., Stats. This issue is one
impression with implications allstatewide forof first

substantivelandfills and for all in which stateareas
agencies have legislatively delegated regulatory obligations.

perspective.but pressingthe narrowest mostFrom
resolution of this issue determines whether the Department of
Natural Resources may enforce otherwise valid orders to take
remedial action at closed landfills against the parties who

2operate the landfills. This question is
significant both as a matter of fact, inasmuch,as landfills.
both open and closed, dot the landscape across the state, and
as a matter of law, in terms of judicial interpretation of the
complex and multi-faceted legislative scheme for solid waste
management set forth in subchapter IV of Ch.

the validity of thebroadly. the issue ofMore
administrative definitions of owner and operator implicates
the presumption in favor of the legitimacy of agency actions

10

^As is argued in the sections to follow, there will by 
definition never be a present operator for a closed landfill, 
and the court of appeals' decision will encourage owners to 
make arrangements so that there will never be a present owner 
either. Absent explicit language in the statutes condoning 
this gap in the department's regulatory authority, the court 
of appeals' decision allowing such an illogical result based 
solely on the stage of a landfill's life should be reversed.

144, Stats.

used to own or



and the need for a definitive decision from this court under
There is no case law on point.809.62(1)(c)3., Stats.sec.

and the court of appeals' interpretation that restricts the
department's authority to fulfill its legislative mandate to

facilities and that imposes theregulate solid waste on
j udicially-created fromrouteschemestatutory escapea

leaking landfill liability, must be reversed.

ARGUMENT
I.

As discussed in section II below, the statutory language
of Naturalclear that the Departmentitself makes it

Resources' administrative rule defining owner and operator for
purposes of regulating solid waste facilities neither exceeds

withstatutory authority conflicts statutoryit anynor
The court of appeals' holding to the contrary hasprovision.

for the public and stateadverse implicationsserious
agencies.

A.

landfills are to be licensed butLike necessary evils.
subjected to standards to minimize the risk they pose to their
neighbors and the environment, and the Department of Natural
Resources has been authorized both to set and to enforce those

11

THE COURT OF APPEALS' PROTECTION OF PAST 
OWNERS 21ND OPERATORS OF CLOSED LANDFILLS WILL 
ADVERSELY IMPACT BOTH THE LEGISLATIVE SCHEME 
FOR SAFE SOLID WASTE MANAGEMENT AND THE STATE 
AGENCY IMPLEMENTATION OF LEGISLATIVE MANDATES.

The court of appeals' decision will 
expose the public to greater risk and 
expense contrary to the balance struck by 
statute.



Secs. 144.431 and 144.435(1), Stats. The court ofstandards.
decision precludes the department from enforcingappeals'

standards at the last stage over which the department has any
control—closure--thereby exposing the public to risks that

4 the department is statutorily mandated to protect the public
against, risks that are beyond those the statutes provide the
public should bear.

Nor should the public bear a greater share of the expense
of complying with the standards designed to protect them than

thein the first instancestatutes provide. isItthe
profiting from andoperating.obligation of those owning.

eventually closing the landfills who are to pay for compliance
regulatory standards. from designand towith statutory

decision transfers to theThe court of appeals'closure.
public the burden of closure costs, solely because of the time

statutory languagewithouttheywhichat expressoccur.
differentiating standards and remediation imposed at closure

required earlier instandardsfrom a

landfill's life.

B.

The court of appeals' decision establishes a distinction
theorders governingorders and otherclosurebetween

operation of landfills that is not found in the enforcement
the court of appeals'144.47, Stats. Yet,provision. sec.

legalorders of theircleanupdecision strips closure

12

The court of appeals' decision will 
encroach on state agency enforcement and 
discourage state rule making.

and remediation



Even where former owners and operators haveenforceability.
agreed to help fund closure-related remediation actions, only
moral obligation will compel co-funded cleanups thoseat

The court of appeals' decision diminishes the role andsites.
value of the department's enforcement authority.

The court of appeals' decision is also likely to have an
adverse impact on state administrative rules themselves. If

held bedefinitions issue toadministrative atthe are
inconsistent with the agency's statutory mandate despite the
breadth of that mandate and the consistency of the definitions

rule making by alleffectivestatutory scheme.with the
administrative agencies will be chilled.

II.

The court of appeals rested its decision on a conflict
between the administrative definitions of owner and operator

144.01(9), ThatStats.and the definition of owner at sec.
section states:

definition does notthisof appeals found thatThe court
and therefore invalidatesinclude past owners of landfills.
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"Owner" means the state, county, town, town, 
sanitary district, city, village, metropolitan 
sewerage district, . corporation, firm, company, 
institution or individual owning or operating any 
water supply, sewerage or water system or sewage 
and refuse disposal plant.

THE COURT OF APPEALS ERRED IN FINDING THAT THE 
ADMINISTRATIVE RULES DEFINING OWNER AND 
OPERATOR CONFLICT WITH AN AMBIGUOUS STATUTORY DEFINITION OF OWNER WHERE THE DEFINITION OF 
OPERATOR IS LEFT OPEN AND THE ADMINISTRATIVE 
DEFINITIONS OF OWNER AND OPERATOR ARE 
CONSISTENT WITH MORE DIRECTLY RELATED 
STATUTORY PROVISIONS.



the administrative definitions that include both past owners
That finding subverts theand past and present operators.

and thesolid waste statutes contravenesof thepurpose
language both of that section and other statutory provisions.

Closure orders may differ from other landfill design.
construction
landfill has stopped operating, but that difference does not
warrant, and is not recognized in the statutes as justifying.
any difference in the enforceability of closure from that of

144.431(2)(a) and (b). Stats.,Sectionsother orders.
authorize the department to hold hearings and issue orders
relating to any aspect of the administration of the solid

to effectuate the purpose of those statutes.waste statutes.
from siting to closure without distinction. Similarly, sec.
144.442(6)(b), Stats., authorizes the department to take any

environment, againaction protect the public and theto
without distinction between operation and closure.

The statutes pertaining to older facilities, like Refuse
Hideaway, confirm the continuing responsibility of past owners

Section 144.441(2)(c) and (e). Stats., whichand operators.
provide that an owner’s responsibility for older landfills can
continue for as long as forty years after closure, establishes
that the Legislature contemplates not the abrupt cessation of
owner responsibility for landfills implicit in the court of

butappeals' responsibilitydecision. ongoing to ensure
And transfer of ownership does notenvironmental protection.

necessarily relieve the past owner of that responsibility, if.

14

and operation orders in_ that at closure the



the past licensee whohere. the past uponas
operation of the .connected with theremainedtransfer

facility.
The language of the statutory definition itself negates

The definitionfinding of conflict.the court of appeals'
of
of

Stats., consistent with its mandate in
This is confirmed by the144.431 and 144.435, Stats.secs.

definition of
absence ofthe statutorymining. Insubchapter aon

definition for operator for secs. 144.43-144.47, Stats., it is
left open for the agency to provide a definition to serve the

Moreover, the qualifying phrasepurposes of those sections.
"owning and operating" in sec. 144.01(9), Stats., is ambiguous
as to time, inasmuch as it could mean at any time rather than
just at the present time.

Because the generic definition of owner preserves to the
specific definitionspromulgation ofdepartment the more

consistent with its statutory mandate, the court should defer
keeping with theinterpretation, inthe department'sto

deference due any agency's experienced interpretation of the
See Plumbersstatutes it is charged to apply and enforce.

2d 971, 984, 481 N.W.2d 297Local No. 75 V. Coughlin.166 Wis.
(Ct. App. 1992), School Dist. of Drummond v. WERC. 121 Wis. 2d

132-33,126,
104 Wis. 2d 640, 644, 312 N.W.2d 749 (1981).ILHR Dept..
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secs. 144.43-144.47,

Sec. 144.444(1), Stats.

358 N.W.2d 285 (1984); Environmental Decade v.

being only of "owner" on its face leaves the Department

owner was

Stats., for the

Natural Resources free to define operator for purposes

"operator" in sec. 144.81(9),



The fact that the Legislature defined owner and operator
in one section, sec. 144.442(9), Stats., and not for the solid
waste regulatory subchapter as a whole.

DNR's apply theoption todoesStats., not sameremove
definition to rules promulgated to implement the subchapter.

144.442,the legislative policy. expressed in sec. Stats.,
that persons who have benefitted from a landfill operation
must also shoulder its obligations.

To provide otherwise would permit landfill owners and
operators to reap economic benefits in the first years of the

as closing time approaches andlandfill operation and then.
receipts diminish, transfer the landfill to an entity that is
undercapitalized and unable to properly close and maintain the
landfill.

That even without such subterfuge there cannot bediscourage.
present operator once the landfill is closed establishesa

to effectivelydefinitions alsothat these necessaryare
regulatory laws. Thesethese solidimplement waste

legislative policy to preventeffectuate thedefinitions
landfill disasters by requiring effective landfill closure.

to which the definitions ofThe administrative rules

implement the environmental protection purposes of the solid
These solid waste statuteswaste statutes in Ch. 144, Stats.

and the Legislature's prefatorywere first enacted in 1967,

16

secs. 144.43-144.47,

On the contrary, the use of the same definitions carries out

owner and operator apply, Wis. Admin. Code chs. NR 500-520,

It is this result that the definitions seek to



needpolicy emphasized the to grantofstatement powers
necessary to halt improper solid waste disposal;

Inefficient and improper methods of waste
land andvital air. water resources

Laws of 1967.
of the solid wasteSince the purpose

grant the necessary powers to protect land and water from
pollution, it would frustrate legislative intent if one could
absolve oneself of responsibility for landfill closure simply

in operation bythe landfill is longerbecause orno
it would be an absurd result if formerMoreover,conveyance.

owners and operators, or owners and operators up to closure.
closure responsibilities aimed at preventingcould escape

pollution, while facing clear statutory liability for cleanup
costs after pollution occurs under sec. 144.442(9), Stats.

render thedefinitionsdo the administrativeNor
qualifications in sec. 144.442(9)(c), Stats., mere surplusage.

17 -

the 
program

SECTION 1. STATEMENT OF POLICY AND PURPOSES. 
The high level of production required to meet 

an expanding population and 
in a sharp 

of waste materials discarded

(1) the varied needs of 
high standard of living has resulted 
rise in the amount 
annually.

(2) 
disposal have caused an ever increasing pollution 
of our 
threatening the utility of our resources and the 
quality of the environment in which we live. The 
problems of waste disposal endanger the public 
health, safety and welfare, create public 
nuisances, result in scenic blight and adversely 
affect land values.

(4) It is the purpose of this act to grant 
necessary powers to organize a comprehensive 

to enhance the quality, management and 
protection of the state's air and land resources.

statutes was to
Ch. 83,



Knowledge of a dangerous
release may well be required where the owner or operator was
following the terms of an operation or closure order but the
release occurred anyway, but here the result of the court of
appeals' decision is that the department cannot even require
that the closure order, issued to prevent any such release, be

Such a result is particularlyfollowed in the first instance.
of Naturalthewhere Departmentin this case.perverse

orderthe closurefrom enforcingpreventedisResources
against the party who accepted responsibility,for compliance
in the underlying consent order that he signed for himself and
the corporation he controls.

Ironically, the effect of the court of appeals' decision
is to convert a statute that was intended to expand financial

into a substantive restriction on the Department of Natural
Resources' authority to fully implement the solid waste laws.
The Legislature plainly intended no such restriction. Section
144.442(11)(a). Stats., provides:

that thelittle doubt butThe above section leaves
underactionin cost recoveryliability of parties a

Stats., is in addition to any obligation an
owner or operator may incur under other statutes or the common
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for 
is 

The 
this 

power or

No common law liability, and no statutory 
liability which is provided in other statutes, 
damages resulting from a site or facility 
affected in any manner by this section, 
authority, power and remedies provided in 
section are in addition to any authority, 
remedy provided in any other statutes or provided 
at common law.

liability (by creating a cause of action to recover costs)

as argued by DeBeck on appeal.

sec. 144.442(9),



inof anddefinitions operatorlaw. The sec.owner
department'sshould defeat thenot144.442(9), Stats.,

authority to implement, by rule, effective solid waste site
regulation in Wisconsin.

bearsobserved that the departmenthasThis court
significant solid waste site enforcement responsibilities:
"it must be remembered that the DNR has been asked to oversee

safeguard Wisconsin's water quality not only forand to
today's generation but also for tomorrow's. The agency cannot

Sanitary Transfer & Landfill.afford to be shortsighted."
Because

DNR has these enforcement responsibilities, its interpretation
of the enabling statute to permit a broad definition of owner
and operator is entitled to

462, 329110 Wis. 2d 455,Corp. V.

its interpretation "will not be reversedN.W.2d 143 (1983);
where it is
that can be made, equally consistent with the purpose of the

110 Wis. 2d at 466.
this court should reverseFor the reasons stated above.

the court of appeals and find that the administrative rules
defining owner and operator do not conflict with the statute
that impliedly authorizes the promulgation of those rules. At
the least, this court should reverse the court of appeals and

allow John DeBeck to extricate himself from a consentnot
order than binds him.

19

statute."'"

' "one among several reasonable interpretations

Inc. V. DNR. 85 Wis. 2d 1, 13, 270 N.W.2d 144 (1978).

Public Service Comm..
"great weight," Kimberly-Clark



CONCLUSION
This court should reverse the court of appeals’ decision

within itsdepartment acted statutorytheand find that
Code §§ NR 500.03(92)authority in promulgating Wis. Admin.

and (93), in order to resolve the pressing issue of liability
for leaking landfills consistent with the legislative mandate

leral

for
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an administrative rule which conflicted with a statute. We agree with the trial court

and therefore affirm.

In 1972, after obtaining approval from the DNR, John DeBeck opened

to Refuse Hideaway, Inc., a corporation of which DeBeck is president. In 1987, the

DNR tentatively approved a closure plan for the landfill. In early 1988, several wells

special consent order which required closure of the landfill. The order reserved to

the DNR the right to modify the order and provided that "[n]othing in this order shall

be construed as an admission of liability on the part of John DeBeck personally, or

Refuse Hideaway, Inc., for any purpose ...."

On September 6, 1988, the DNR issued an order tentatively approving

the landfill closure plan. But the order also stated that both "John DeBeck and Refuse

DeBeck petitioned forHideaway, Inc., own and formerly operated a [landfill]."

judicial review of this order, contending that he could not be held personally

to impose personal liability on DeBeck. It grounded its authority to do so on Wis.

Adm. Code sec. NR 500.03, which provides in part:

App. 101

responsible to comply with the order. After a remand for further findings, the DNR 

issued an additional order on February 21, 1990, in which it asserted that it intended

a landfill in the town of Middleton, Dane county. In 1982, he transferred the landfill

near the landfill tested positive for contaminants. DeBeck and the DNR entered a
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DeBeck petitioned for judicial review of the September 6, 1988 order

and the February 21, 1990 order. The circuit court agreed with DeBeck’s assertion

that the dispositive definition of a landfill "owner" was found in sec. 144.01(9), Stats.

That section provides: "Owner means the state, county, town, town sanitary district.

city, village, metropolitan sewerage district, corporation, firm, company, institution

sewage and refuse disposal plant." The court recognized that sec. 144.442(9), Stats.,

entitled "Recovery of Expenditures," contained more expansive definitions of

concluded that those definitions were applicable only to sec. 144.442(9), because that

subsection provides: "(a) Definitions. In this subsection-. 1. ‘Operator’means ....

2. ‘Owner’ means ...." (Emphasis added.)

The circuit court reasoned that the legislature was well aware of the two

definitions of an "owner" of a landfill, and had reserved the more extensive version

attempt to apply the more extensive version to all of ch. 144, Stats., conflicted with

the legislature’s decision to apply that version only to actions to recover expenditures.

The court concluded that the DNR lacked authority to hold DeBeck personally

(92) "Operator" has the meaning specified in s. 
144.442(9), Stats.

(94) "Owner" has the meaning specified in s. 
144.442(9), Stats.

or individual owning or operating any water supply, sewerage or water system or

App. 102

"owner" and "operator" which would include DeBeck personally. But the court

for actions to recover expenses for environmental repair. Therefore, the DNR’s
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responsible for complying with the terms of the September 6, 1988 and February 21,

1990 orders.

STANDARD OF REVIEW

"exceeds the statutory authority of the agency" part of sec. 227.40(4)(a).

The DNR asserts that Wisconsin law does not precisely define the

governmental objective. Id.

Section 227.40(4)(a), Stats., provides three bases which a court may use 

to declare an administrative rule invalid: (1) if the rule violates the constitution; (2) if

appropriate standard of review for "exceeds statutory authority" challenges. It argues 

that we should use the standard used for the "violates constitutional provisions"

In State v. McManus, 152 Wis.2d 113, 447 N.W.2d 654 (1989), the 

supreme court did not discuss the standard of review it would use in a statute-rule

portion of sec. 227.40(4)(a), Stats. The supreme court discussed that standard in 

Liberty Homes, Inc. v. DILHR, 136 Wis.2d 368, 375, 401 N.W.2d 805, 808, 

(1987). At least in a substantive due process challenge of a rule, the standard of 

review we are to use is whether the rule bears a reasonable relation to a legitimate

it exceeds the statutory authority of the agency adopting it; or (3) if it was adopted 

without compliance with statutory rulemaking procedures. LeClair v. Natural 

Resources Bd., 168 Wis.2d 227, 233, 483 N.W.2d 278, 281 (Ct. App. 1992). 

DeBeck’s attack on Wis. Adm. Code sec. NR 500.03(92) and (94) falls under the

App. 103
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conflict. However, it is clear that it used a de novo standard. In Wisconsin Hosp.

Ass’n V. Natural Resources Bd., 156 Wis.2d 688, 705, 457 N.W.2d 879, 886 (Ct.

DECISION

the definition of "owner" found in sec. 144.01(9), Stats.

To determine whether an administrative agency has exceeded its

relies.

statutory authority in promulgating a rule, we must look to the enabling statute to 

determine whether there is express or implied authorization for the rule. In Interest

The question we face is whether the DNR’s defimtions of "operator" 

and "owner," found in Wis. Adm. Code sec. NR 500.03(92) and (94) conflict with

ofA.L.W., 153 Wis.2d 412, 417, 451 N.W.2d 416, 418 (1990). TheDNR identifies 

secs. 144.431(l)(a) and 144.435(1), Stats., as the enabling statutes upon which it

App. 104

App; 1990), we concluded that "exceeds statutory authority" questions are matters of 

statutory interpretation or construction, and therefore our review was de novo. In 

Wisconsin Hosp. Ass’n, the DNR argued that we should defer to its practical 

interpretation of the enabling statute. We declined to decide whether this was an 

appropriate standard of review. The DNR has now abandoned this argument in its 

attempt to apply its rules to DeBeck. We conclude that a de novo standard of review 

should be used in "exceeds statutory authority" cases under sec. 227.40(4)(a), Stats.
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Section 144,431, Stats., provides in relevant part:

(1) The department shall:

Section 144.435, Stats., provides in relevant part:

DeBeck agrees that the trial court correctly determined that these

statutes impliedly authorized the DNR to promulgate Wis. Adm. Code sec. NR

sec. 144.01(9), Stats.

"[A]ny doubts as to the implied power of an agency are to be resolved

against the existence of authority." Trojan v. Board of Regents of Univ, of Wis.

Sys., 128 Wis.2d 270, 277, 382 N.W.2d 75, 78 (Ct. App. 1985). The DNR objects

to this rule because, in its view, when we use this rule, we ignore the presumption

We disagree.that administrative rules have the same force of law as statutes.

App. 105

(a) Promulgate rules implementing and consistent 
with ss. 144.43 to 144.47.

(1) The department shall promulgate rules 
establishing minimum standards for the location, design, 
construction, sanitation, operation, monitoring and 
maintenance of solid waste facilities. Following a public 
hearing, the department shall promulgate rules relating to 
the operation and maintenance of solid waste facilities as 
it deems necessary to ensure compliance and consistency 
with the purposes of and standards established under the 
resource conservation and recovery act ....

500.03(92) and (94). Thus the question becomes whether those rules, defining 

"operator" and "owner," conflict with the legislative definition of "owner" found in
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Administrative rules are equal to statutes in their power to regulate behavior. But

administrative agencies do not have powers superior to those of the legislature. When

a conflict occurs between a statute and a rule, the statute prevails. Richland School

Dist. V. DILIIR, 166 Wis.2d 262, 278, 479 N.W.2d 579, 586 (Ct. App. 1991),

Paper Corp. v. DNR, 84 Wis.2d 32, 48, 268 N.W.2d 153, 160 (1978). Though the

DNR attempts to equate rules with statutes and then analyze this case as a conflict

between statutes, that analysis must fail because Richland and Niagara would be

meaningless under such an analysis.

Section 144.01(9), Stats., applicable to all of ch. 144, Stats., defines

tense in the statutes includes the past. Thus, sec. 144.01(9) does not include past

owners of landfills.

We find further support for this position in sec. 144.442(9)(a)l. and 2.,

evidence that the DNR was aware that these sections are more inclusive in their

definitions of "operator" and "owner" than sec. 144.01(9), Stats. We consider the

former definitions because they show that the legislature was aware of the difference
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review granted, No. 90-1750 (Apr. 7, 1992). "An agency charged with administering 

a law may not substitute its own policy for that of the legislature." Niagara of Wis.

Stats. We do not rely on the fact that subsecs. (92) and (94) of Wis. Adm. Code sec. 

NR 500.03 were adopted verbatim from sec. 144.442(9)(a)l. and 2. That is merely

"owner" in the present tense. Though the present tense of a verb includes the future.

sec. 990.001(3), Stats., the legislature has not provided that the use of the present
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between the sec. 144.01(9) definition of "owner" and the definition found in sec.

144.442(9), Stats. That subsection pertains to recovery of expenditures, a topic which

the DNR admits is not the subject of this lawsuit. We are to resolve doubts as to the

The DNR argues (hat even if our analysis is correct, common law

469 N.W.2d 398 (1991), as examples of cases where the court imposed common law

assertions.

(not a corporate officer) who owned land

that occurred on the land because sec. 144.76(3), Stats., provides:

implied power of an agency against the existence of authority. Trojan, 128 Wis.2d 

at 277, 382 N.W.2d at 78.

nuisance law provides the remedy it seeks against DeBeck. It cites State v. Mauthe, 

123 Wis.2d 288, 366 N.W.2d 871 (1985), and State v. Rollfink, 162 Wis.2d 121,

A person who possesses or controls a hazardous 
substance which is discharged or who causes the 
discharge of a hazardous substance shall take the actions 
necessary to restore the environment to the extent 
practicable and minimize the harmful effects from the 
discharge to the air, lands or waters of this state.

liability on appropriate corporate officers. We disagree. Mauthe held that a person 

was liable for a hazardous substance spill
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144.442(9)(a)l. and 2. We so conclude because the legislature specifically limited 

the more expansive use of the definitions to "In this subsection," i.e., sec.

Mauthe was decided by interpreting a statute. The applicable statute in that case 

bears no resemblcuice to sec. 144.01(9), Stats. Mauthe does not support the DNR’s
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RoUfink involved the question whether, under the definition of

"operator" found in former Wis. Adm. Code sec. NR 181.04(70), a corporate officer

"the person who is responsible for the overall operation of a

hazardous waste facility or recycling facility, or part of a hazardous waste facility or

recycling facility." Rollfink, like Mauthe, involved a question of statutory (or rule)

not a conflict between rule and statute, but the interpretation of a rule. Rollfink does

not support the DNR’s assertions.

responsibility provisions of ch. 144, Stats., provide only for routine, predictable,

line.

persons. That is a resolution which is better suited to a political system based on

separation of powers.

long-term-care expenses of closed landfills, such as soil cover and erosion prevention. 

Policy considerations, therefore, should provide the basis for a reversal of the trial 

court’s order. But it is the legislature’s responsibility to balance the environmental

danger of landfills against the need for their existence. Courts should respect the line 

drawn by the legislature, and not substitute their view of the better place to draw that

The DNR may ask the legislature to pass laws, consistent with our 

constitutions, which will permit the DNR to impose liability on a greater number of

"operator" as:

The DNR’s final argument is that, "regrettably," the financial

App. 108

interpretation. The rule involved was unlike sec. 144.01(9), Stats. The supreme 

court did not discuss the effect of sec. 144.01(9), nor did it need to, for the issue was

could be assessed forfeitures for violations of ch. 144, Stats. That rule defined
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By the Court.-OrAer affirmed.

Recommended for publication in the official reports.
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DANE COUNTYSTATE OF WISCONSIN

JOHN W. DeBECK,

Petitioner,

V.

Respondent,

MEMORANDUM DECISION AND ORDER

This is an.action for judicial review of two administrative orders issued by the

respondent, Department of Natural Resources (DNR). The orders concern the closing of

a solid waste landfill presently owned by Refuse Hideaway, Inc., a corporation for which the

petitioner, John W. DeBeck, is president. The orders require both Refuse Hideaway Inc.

petitions for review, DeBeck requests that the administrative orders be partially vacated or

modified because DNR lacks the authority to impose personal responsibility upon him to

process clause.’ DNR responds that the orders are valid because DNR has the authority

to hold DeBeck personally responsible pursuant to Wis. Admin. Code. NR 500.03(92) and

WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES,

comply with the orders. In the alternative, DeBeck requests that the orders be remanded 

to comply with procedures dictated by either sec. 144.44(8), Wis. Stats., or the federal due

CIRCUIT COURT 
Branch 12

’in his petition for review, DeBeck requests a remand with instructions to issue the 
orders to Refuse Hideaway, Inc. only. In his final brief, DeBeck also requests a remand to 
comply with statutory and federal due process procedures.

and John W. DeBeck to take certain actions toward the closure of the landfill. In his
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2 1991 , 'i
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NR 500.03(94). DNR also responds that the orders should not be remanded because

DeBeck waived his hearing rights under sec. 144.44(8), Wis. Sta^s., and has no protected

interest under the federal due process clause.

The primary question presented in this administrative review is whether DNR had

the authority under Chapter 144 to promulgate the administrative definitions found in NR

500.03(92) and (94). For reasons stated below, I determine that DNR lacked the authority

and therefore remand the orders with instructions.

FACTS

owner and operator of a landfill located in the SW 1/4 of the NW 1/4 of Section 8, T17N,

R8E, Town of Middleton, Dane County, Wisconsin. In 1982, DeBeck conveyed the landfill

to Refuse Hideaway, Inc., a corporation for which DeBeck was and continues to be

In 1987, DeBeck and DNR began discussing the terms for the landfill's closure and

on April 17, 1987, DNR tentatively approved a closure plan. That approval was in the form

of an administrative order which was based on the premise that "Refuse Hideaway Inc. owns

and operates a nonhazardous solid waste disposal facility ..." The order specified actions

In 1972, John DeBeck was approved by the Department of Natural Resources as an

^From the record, it appears that DNR was not required to approve and did not 
officially approve of DeBeck's conveyance of the landfill to Refuse Hideaway, Inc. Instead, 
after the conveyance, DNR began to issue most of the landfill's annual operating licenses 
to Refuse Hideaway, Inc. as the "owner" and John DeBeck as either the "operator" or the 
"responsible person." In some years after 1982, Refuse Hideaway, Inc. was listed as both 
the "owner" and the "operator" whereas in other years John DeBeck was listed as either the 
"owner," "operator" or “responsible person.” Each operating license in the record is different 
and it appears that their issuance was irregular with regard to the naming of parties.

president.^

App. Ill



to be taken by Refuse Hideaway, Inc. toward the closure of the landfill but also stated that

DNR reserved the right to modify the plan or require Refuse Hideaway, Inc. to take

additional actions before closure was fully approved.

In May 1988, after contamination was found in private water wells near the landfill.

DNR and DeBeck entered a special consent order which contained additional conditions

for the landfill's closure. The order required DeBeck to cease operation of the landfill.

install clay capping and cover layers, construct numerous wells, and submit various reports

and plans to DNR, including an additional closure plan proposal. In addition, DeBeck

agreed to personally comply with the conditions set forth in the order. Both DNR and

DeBeck signed the document. DNR again reserved its right to modify the consent order

and DeBeck reserved his right to challenge those modifications. In addition, paragraph ten

of the consent order stated that ’'(n)othing in this order shall be construed as an admission

of liability on the part of John DeBeck personally, or Refuse Hideaway, Inc. for any purpose

other than for action taken for failure to comply with the terms of this order."

Pursuant to the May, 1988 consent order, DeBeck submitted a closure plan proposal

to DNR on July 1, 1988. On September 6,1988, DNR issued an order tentatively approving

DeBeck's closure plan. Although the order was a tentative approval, it also contained

addition to those contained in the April 7, 1987 and the May 2, 1988 orders. DeBeck

challenged the September, 1988 order because it attempted to hold him personally liable

for complying with the additional terms contained therein. The order stated that both "John

conditions to be met before the landfill closure was official. These conditions were in
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challenged the September 6, 1988 order by petitioning for judicial review. DeBeck



In the action sub judice. DeBeck
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In January, 1990, Judge Bartell remanded the September, 1988 order to DNR for 

further findings of fact and law. Judge Bartell reasoned that DNR had failed to make

DeBeck and Refuse Hideaway Inc., own and formerly operated a nonhazardous solid waste 

disposal facility . . DeBeck, in his petition for review, contends that he is not a current

owner and operator of the landfill and that DNR therefore cannot hold him personally 

liable to comply with the order. DeBeck noted in his brief that this was the first time DNR

had attempted to hold him personally liable for the entire closure of the landfill. The 

petition for review was assigned to Judge Angela Bartell. Refuse Hideaway. Inc, et. al. v, 

Wisconsin Department of Natural Resources. Dane County Circuit Court Case No. 88 CV 

5455.

adequate findings regarding its intent and authority to impose personal liability on DeBeck 

for the landfill's closure. Subsequently on February 21, 1990, DNR issued additional 

findings, asserting that it did indeed seek to impose personal liability on DeBeck for the 

landfill s closure. In its finding of law, DNR asserted that it had the authority to impose 

personal liability on DeBeck because he is an owner and operator of the landfill under the 

definitions of NR 500.03(92) and NR 500.03(94).

challenges the validity of those definitions.

While the above action was pending, DNR issued another closure order to DeBeck 

on January 17, 1989. Similar to the contents of the September 8, 1988 order, the January 

17 order seeks to hold DeBeck personally responsible for additional conditions and time 

deadlines for the landfill's closure. DeBeck again petitioned for review, asserting again that 

DNR lacks the authority to impose personal liability on him because he is not an owner and



operator of the landfill? The current action is a consolidation of the petitions for review

of the September, 1988 and January, 1989 DNR orders.

This Court grants leave pursuant to sec. 227.53(l)(b), Wis. St^., to allow an

amendment of the petition to challenge NR 500.03(92) and (94) on the merits.

STANDARD OF REVIEW

Chapter 144 of the Wisconsin Statutes regulates water, sewage, refuse, mining and

air pollution. When, the Legislature enacted Chapter 144, it designated the Department of

Natural Resources (DNR) as the enforcement agency. As the enforcement agency, DNR

is empowered to, inter alia, promulgate regulations, codify standards, and issues orders.

Pursuant to its authority, DNR has promulgated rules and regulations in order to

Promulgate rules implementing and consistent with ss. 144.43 to 144.47." DNR, therefore.

has authority to promulgate rules to enforce the Solid Waste provisions of Chapter 144, as

227.11(2)(a), Wis. Stats., to promulgate the rules at issue. (Respondent's brief at 5). That

section confers rule-making authority on an agency to interpret the provisions of any statute

enforced or administered by it, if necessary to enforce the statute.

Consequently, DNR interpreted the Solid Waste provisions in order to promulgate

NR 500.01 s^. and this action is a direct challenge to DNR's interpretation of the

^In his final brief, petitioner did not challenge the substantive requirements imposed by 
the administrative orders.

long as those rules are consistent with the statutory provisions. DNR also relied on sec.
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enforce the Solid Waste provisions of Chapter 144. DNR's authority is found in sec.

144.431, w'hich provides in relevant part that: "The department shall: (a)



reviews an administrative agency's interpretation of statutory provisions, "(t)he black letter

rule is that a court is not bound by an agency's conclusion of law." West Bend Education

Ass'n v, WERC. 121 Wis.2d. 1, 11, 357 N.W.2d 534 (1984). Courts in Wisconsin, however,

have in the past given "great" or "due" weight to the agency's interpretation of its own

authority. Holtz & Krause, Inc, v. DNR. 85 Wis.2d 198, 270 N.W.2d 409 (1978).

Recently, our Supreme Court clarified the standard of review to be used in these

cases. In Drivers Local No. 695 v. LIRC. 154 Wis.2d 75, 452 N.W.2d 368 (1990), the

Supreme Court held that, absent factors not present here, de novo review is the correct

the agency's interpretation of a statute was one of first impression and involved no agency

expertise. The Supreme Court stated that "(w)here a legal question is concerned and there

is no evidence of any special expertise or experience, the weight to be afforded an agency'

interpretation is no weight at all." Id. at 84.

As in Drivers Local No. 695. the administrative agency here acted based on its

interpretation of a statute. DNR defined "owner" and "operator" in NR 500.03(92) and NR

500.03(94) based on its interpretation of Chapter 144. This is also a question of first

impression because DeBeck is apparently the first to challenge the agency's definitions. And

lastly, the agency's interpretation does not involve agency technological or practical

experience. In fact, DNR does not have a long-standing, consistent practice of defining

'’See also Chapman v. LIRC. 156 Wis. 2d 286, 456 N.W.2d 637 (Ct. App. 1990).
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authorizing statutes. The question presented is, therefore, one of law. When a court

"owner" and "operator." Consequently, the standard of review for DNR's action in this case

standard when reviewing an agency's interpretation of a statute.'* In Drivers Local No. 695.



is a de novo review of a question of law.

OPINION

A. DNR'S STATUTORY AUTHORITY

Chapter NR 500 of the Wisconsin Administrative Code provides regulations for the

Solid Waste Management provisions of Chapter 144, Stals. The definitions found at

NR 500.03(92) and (94) took effect in February, 1988 and provide the following:

(92) "Operator" has the meaning specified in s. 144.442(9), Stats.

(94) "Owner" has the meaning specified in s. 144.442(9), Stats.

The definitions found in NR 500.03(92) & (94), therefore, define owner and operator

With someby directly incorporating the definitions in sec. 144.442(9), Stats.

exceptions, these definitions apply to all solid waste facilities as defined in sec. 144.43(5),

Wis. Stats., N.R. 500.02(1). The question arises whether the definitions found in sec.

144.442 were intended to apply to only that subsection, or whether the Legislature intended

these definitions to apply more broadly to the entire regulatory scheme of regulating solid

waste landfills found in secs. 144.43 - 144.79, Wis. Stats. DNR has taken the latter position.

In sec. 144.442, Wis. Stats., the legislature set up a special mechanism for funding and

responding to environmental damage created by disposal facilities. The section is entitled

"Environmental Repair." Under its provisions, the state is permitted to take action against

all "responsible persons ... if an expenditure is made for environmental repair at the site

or facility." Sec. 144.442(9)(d). Subsection (9) is the definitional section for the cost-recovery

mechanism and as such defines "responsible person," "owner" and "operator."

Because DNR incorporated the entire subsection (9) in the administrative definitions

App. 115



found at NR 500.03, sec. 144.442(9) is reprinted below in relevant parts.

"Operator" and "owner" are defined in 144.442(9)(a) as follows;

A "responsible person" is defined as follows:

The definitions of operator and owner found in NR 500.03(92) & (94) are therefore

App. 117

2. Any person, including an owner or operator and including a subsidiary or 
parent corporation which is related to the person^ is responsible for conditions 
at a site or facility which present a substantial danger to public health or 
welfare or the environment if:

2. "Owner" means any person who owns or who receives direct or indirect 
consideration from the operation of a site or facility regardless of whether the 
site or facility remains in operation and regardless of whether the person owns 
or receives consideration at the time any environmental pollution occurs. This 
term includes a subsidiary or parent corporation.

(c) Persons responsible. 1. Ah owner or operator is responsible for conditions 
at a site or facility which presents a substantial danger to public health or 
welfare or the environment if the person knew or should have known at the 
time the disposal occurred that the disposal was likely to result in or cause the 
release of a substance into the environment in a manner which would cause 
a danger to public health or welfare or to the environment.

1. "Operator" means any person who operates a site or facility or who permits 
the disposal of waste at a site or facility under his or her management or 
control for consideration, regardless of whether the site or facility remains in 
operation and regardless of whether the person operates or permits disposal 
of waste at the time any environmental pollution occurs. This term includes 
a subsidiary or parent corporation.

a. The person violated any applicable statute, rule, plan 
approval or special order in effect at the time the disposal 
occurred and the violation caused or contributed to the 
condition at the site or facility; or

b. The person's action related to the disposal caused or 
contributed to the condition at the site or facility and would 
result in liability under common law in effect at the time the 
disposal occurred, based on standards of conduct for that 
person at the time the disposal occurred.



broad and encompass many individuals, including former as well as current owners and

operators. Both the petitioner and respondent in this action agree that the definitions under

NR 500.03 encompass the petitioner, John DeBeck, as an administratively defined owner

and operator of the Refuse Hideaway Landfill. (Petitioner's brief at 3, Respondent's brief

regulatory and enforcement provisions imposed on the Refuse Hideaway Landfill. DeBeck

the administrative action in this case is therefore an attack on the agency's statutory

Wis.2d 368, 401 N.W.2d 805 (1987).

In analyzing such a challenge, Wisconsin courts have traditionally undertaken a two-

step inquiry'; (1) Did the agency have express or implied authority from the legislature to

act? and (2) If so, did the agency act within the proper bounds of that authority?

1.

Petitioner DeBeck argues that DNR lacked statutory authority to define the terms

“owner" and “operator.” (Petitioner's brief at 3-4). DNR responds that it had the authority

to define these terms because "(t)he power to define terms is fundamental to agency

rulemaking power." (Respondent's brief at 5).

It is a general rule in Wisconsin that an administrative agency may not issue a rule

authority to promulgate the rules defining owner and operator. This is a valid basis for 

challenge. Liberty Homes, Inc, v. Department of Industry, Labor & Human Relations. 136

argues that he should not be held personally responsible for the landfill because DNR 

lacked the statutory authority to define owner and operator so broadly. The .challenge to

Did DNR Have Express Or Implied Authority To Promulgate NR 500.03 (92) and 
(94)?
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that is not expressly or impliedly authorized by the legislature. Peterson v. National

at 4). DNR therefore considers DeBeck a responsible "owner and operator" for all



Resources Board. 94 Wis.2d 587, 593, 288 N.W.2d 845 (1980). The agency has express

perform an express duty." Racine Fire & Police Commission v. Stanfield. 70 Wis.2d 395,

402, 234 N.W.2d 307 (1975).

The first question, therefore, is whether DNR had either express or implied authority

Section 227.11(2) provides;

(2) Rule-making authority is expressly conferred as follows:

Section 144.431 provides:

(1) The department shall:

ss.

promulgating the particular rule. Wisconsin Hospital Ass'n v. Natural Resources Board. 156

to promulgate the definitions of "owner" and "operator" found at NR 500 (92) and (94). In 

promulgating the definitions, DNR relied upon secs. 227.11(2) and 144.431. Wis. Stats.

authority if its actions are provided for in the plain language of the statute. The agency has 

implied authority if its actions are deemed "necessary to carry out an express power or to

By the terms of these authorizing sections, it is clear that the Legislature did not 

expressly authorize DNR to independently define owner and operator. There is no express 

authority because the statute does not provide specific direction for the agency to follow in

(a) Promulgate rules implementing and consistent with 
144.443 to 144.447.^

(a) Each agency may promulgate rules interpreting the 
provisions of any statute enforced or administered by it, if the 
agency considers it necessary to effectuate the purpose of the 
statute, but a rule is not valid if it exceeds the bounds of correct 
interpretation.

^See also sec. 227.10(2), Wis. Stats.

App. 119



Wis.2d 688, 705-06,457 N.W.2d 879 (1989). No such specific statutory elements exist in this

definitions of owner and operator. Implied authority is defined as authority that is "implied

the statute. Sec. 227.11(2)(a).

Pursuant to this authority, DNR promulgated Chapter NR 500 of the Administrative

Code in order to "provide definitions, submittal requirements, exemptions and other general

information relating to solid waste facilities." Wis. Admin. Code, NR 500.01. As part of

these regulations, DNR promulgated over 150 definitions to be used in solid waste

enforcement. Wis. Admin. Code, NR 500.03. The definitions of owner and operator are

two such definitions.

I find that the Legislature did impliedly authorize DNR to promulgate these

the Legislature granted all agencies generally the authority to promulgate rules that interpret 

their enforcement statutes if the agency considers it necessary to effectuate the purpose of

case compelling these definitions.

It is less clear whether the Legislature impliedly authorized DNR to promulgate the

from the four comers of the statute" and is "necessary to carry out an express power or to 

perform an express duty." • Racine Fire. 70 Wis.2d at 399, 402. An example of implied 

authority is seen in State v. Gravson. 5 Wis. 2d 203, 92 N.W.2d 272 (1958). In Gravson, the 

Supreme Court held that the Chiropractic Board of Examiners had an implied power to 

define "chiropractic." The Court reasoned that in order to issue licenses and regulate

chiropractors, it was "necessary" for the Board to define the term chiropractic. Id. at 210-11.

In the case sub judice. the Legislature granted DNR the authority to promulgate rules

App. 120

"implementing and consistent with ss. 144.43 and 144.47." Sec. 144.431(l)(a). In addition,



definitions pursuant to the solid waste statutes. First, as the Court found in Grayson and

as respondent argues in its brief, it is important for the agency to be able to define its terms

if it is to enforce statutory provisions. (Grayson at 211, Respondent's brief at 5). And

secondly, the Legislature granted DNR a broad brush of authority in sec. 144.432(l)(a). The

to define its own terms in the administrative code as long as those terms were consistent

2.

Petitioner DeBeck urges that even if DNR had the authority to define “ownef and

inconsistent with the statutory framework of the solid waste laws. (Petitioner's brief at 4).

DNR responds that, contrary to DeBeck's assertions, the definitions found in NR 500.03(92)

and (94) cany out the legislative purpose of the solid waste laws. (Respondent's brief at 6).

The next question then is whether DNR acted within "the bounds of correct

interpretation" of its authority under the solid waste laws. Gravson. 5 Wis.2d at 211. Should

I find that DNR acted outside the proper bounds of its implied authority when it

defined "owner" and "operator" in NR 500.03(92) and NR 500.03(94). DNR acted outside
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there be any reasonable doubt that the agency acted without implied authority or exceeded 

the bounds of that authority, the question should be resolved against the exercise of the

Legislature limited DNR's authority only by requiring that any rule promulgated be 

consistent with the solid waste provisions. Therefore, DNR did have the implied authority

with the solid waste provisions. 
: : » * * ■ * '

Did DNR Act within the Proper Bounds of Its Implied Authority when It Enacted 
- NR 500.03(92) and (94)?

(1971): Kimberly-Clark Corp, v. P.S.C.. 110 Wis.2d 455, 462, 329 N.W.2d 143 (1983).

“operator,” the definitions found in NR 500.03(92) and (94) are invalid because they are

agency's authority. State ex rel. Farrell v. Schubert. 52 Wis.2d 351, 358, 190 N.W.2d 529



(a)

its authority because the broad definitions of "owner" and "operator" significantly expand 

Chapter 144 and are contrary to several of its definitional and operative provisions. I 

therefore agree with petitioner's assertion that because the definitions are inconsistent with
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As discussed, DNR promulgated the administrative definitions of owner and operator 

by directly incorporating them from subsection 144.442(9), Wis. St^. In so doing, DNR 

has, in effect, applied the broad definitions in subsection (9) to all regulatory and 

enforcement mechanisms throughout Chapter 144. Chapter 144, however, has its own 

definition of "owner" found at Sec. 144.01(9). That definition provides that owner "means 

the state, county, town, town sanitary district, city village, ... or individual owning or 

operating any water supply, sewerage or water system or sewage and refuse disposal plant." 

Consequently, the Legislature created two separate definitions of "owner": one found in the 

specific subsection of sec. 144.442(9), which DNR incorporated, and the other found in the

The administrative definitions are inconsistent with the text of Chapter 144.

In his assertion that DNR acted outside its statutory authority, DeBeck cites statutory 

text that limits the definitions of “ownei"’ and “operator" within the solid waste statute. 

(Petitioner's brief at 6). In construing a statute, the entire section and related sections are 

to be considered in its interpretation. State v. Clausen. 105 Wis.2d 231, 244, 313 N.W.2d 

819 (1982). Further, statutes relating to the same subject are to be construed together and 

harmonized. Hanson Storage Co. v. Wis, Transp. Comm.. 87 Wis.2d 385, 391, 275 N.W.2d 

360 (Ct. App. 1918).

sec. 144.43 to 144.47, DNR acted beyond its statutory authority. The reasons for this 

conclusion are set forth below.



introductory general definition section of Chapter 144. Although the general definition

quoted above may not, as the respondent asserts, "shed much light on the controversy before

however, incorporated the definitions from a particular subsection and applied them to

administrative regulations covering the entire statute despite the fact that the Legislature

DNR'shad already created a generally applicable definition of one of the terms.

This conclusion is also supported by a closer examination of the particular statutes.

definition section for Chapter 144, begins as follows;

144.01. Definitions

Whereas sec. 144.442, incorporated by DNR in its definition of owner and operator,

begins as follows:

144.442. Environmental repair

It is evident that the Legislature intended different definitions for different uses

. within Chapter 144. In the first subsection, the Legislature defined "owner" generally in

order to apply to all of Chapter 144. In the second subsection, the Legislature defined
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incorporated definitions are therefore at odds with the text of Chapter 144. See Kimberly-

Clark Corp. V. P.S.C.. 110 Wis.2d 455, 463-64, 329 N.W.2d 143 (1983).

(9) Recovery of expenditures, (a) Definitions. In this subsection: 
2. "OwTier" means. . . (emphasis added).

In this chapter, unless the context requires otherwise: 
(9) "Owner" means . . . (emphasis added).

^Respondent's brief at 5, n.2.

Most significant is the introduction to the two sections. Section 144.01, the general

this court,"*^ the Legislature must have intended it to have general applicability. DNR,



owner and operator specifically for the purposes required in subsection 144.442.

Furthermore, in light of the purposes underlying subsection 144.442, these specific

entitled "Cost Recovery" and is intended to grant DNR powers to prosecute and recover

expended costs from environmental damage. The definitions of owner and operator are

broad in this subsection so that DNR may recover costs from diverse landfill participants.

whether presently or historically involved. The Legislature apparently decided that once the

State had expended money to repair environmental damage, it was imperative to impose

liability on most landfill participants. The Legislature did not decide to impose this broad

reach on all enforcement provisions of Chapter 144, as evidenced by limiting the definition

to "(i)n this subsection."

Although the text and purposes of sec. 144.442 limits the broad definitions to the

particular subsection, DNR argues that the definitions should nonetheless apply to former

owners and operators of solid waste facilities. DNR asserts that the cost recovery subsection

should not limit its power to define its terms. (Respondent's brief at 9-10). To support this

argument, DNR reasons that 144.442(11) makes clear that cost recovery powers do not

affect other liabilities or powers found in either the common law or other statutory

provisions. That argument, however, does not address the issue before the Court. The

argument does not explain (1) why the Legislature provided different definitions of owner

for different provisions in the statute and (2) what authority, either common law or

statutory, authorizes DNR to define owner and operator so broadly, thereby increasing the

liability of landfill participants beyond that found in Chapter 144 generally.
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definitions of owner and operator are reasonable. As noted earlier, the subsection is



(b)

DeBeck argues that the definitions of “owner" and “operator" are also at odds with

a statutory provision governing the transference of landfill responsibility. (Petitioner's brief

at 9-10). DNR argues that the transference provision does not apply to this case.

(Respondent's brief at 11).

I find that DNR's definitions are inconsistent with the statutory provision that allows

following;

Under this section, once DNR has issued a new operating license to a successor

owner, that individual acquires the responsibilities associated with the landfill. This section

administrative definitions of owner and operator in NR 500.03, however, would negate this

transfer of responsibility and therefore are inconsistent with the apparent purposes of sec.

144.444(1), Stat s.

DNR nonetheless asserts that the administrative orders are consistent with sec.

144.444, St^. DNR reasons that sec. 144.444 does not apply here because DeBeck

is still connected with the operation of the facility whereas the statute provides that transfer
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The administrative definitions are inconsistent with other substantive 
provisions of Chapter 144.

Transference of Responsibility. (1) Any person acquiring rights of ownership, 
possession or cooperation in a licensed solid or hazardous waste facility at 
anytime after the facility begins to accept waste is subject to all the 
requirements of the license approved for the facility including any 
requirements relating to long-term care of the facility . . . Upon acquisition 
of the rights, the department shall issue a new operating license if the 
previous licensee is no longer connected with the operation of the facility, if 
the new hcensee meets all requirements specified in the previous licensee, the 
plan of operation, if any, and the rule promulgated under 144.62, if applicable.

for transfer of solid waste responsibilities. Section 144.444, Sum., provides the

therefore allows for the transfer of responsibility from one owner to another. The



is not permitted if the previous licensee is still connected to the operation of the facility.

(Respondent's brief at 11). DNR, however, has not argued in its brief that the statute and

definition are valid as applied, but, instead, has argued that this case raises "but one legal

issue: whether Wisconsin Admin. Code Secs. NR 500.03(92) and (94), defining 'owner' and

'operator,' are valid administrative rules." (Respondent's brief at 3-4).

In determining the validity of administrative rules, this Court must examine statutory

intent such as that found in sec. 144.444. The section demonstrates that the Legislature

intended an owner/operator to have the ability to convey responsibility to another

owner/operator.’ DNR's need to inspect and approve the successor licensee is largely

undermined if the original licensee remains liable for all purposes under the Administrative

Jode. The broad definitions of owner/operator found in the administrative regulations, on

the other hand, would not allow this transfer and therefore are not consistent with legislative

intent.

(c)

DeBeck argues that he is not personally responsible for the closure of the Refuse

Hideaway Landfill. He reasons that the definitions of “ownef and “operator" are invalid

that the definitions are a valid use of its administrative duty to enforce the solid waste laws.

(Respondent's brief at 15).
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’in order to convey responsibility under this section, DNR must first approve the new 
owner/operator by agreeing to issue a new license to the landfill. Sec. 144.44(3)(c), Wis. 
Stats.

The administrative definitions create an additional enforcement mechanism 
not authorized by Chapter 144.

as a tool to impose personal liability upon him. (Petitioner's brief at 6). DNR responds



Chapter 144 requires owners and operators of solid waste facilities to follow

particular guidelines in order to assure the safe disposal of Wisconsin's refuse. To enforce

the guidelines. Chapter 144 provides DNR with particular enforcement mechanisms.

In the case at hand, for example, DNR may take several courses of action to enforce

compliance with a landfill closure plan. Under sec. 144.44(3), DNR may enforce compliance

by initiating an action under sec. 144.47 or 144.73. Under sec. 144.44(8), DNR may enforce

compliance by initiating action under sec. 144.72, referring the matter to the department of

justice under sec. 144.98, or issuing an order pursuant to various procedural requirements

outhned in the section.

Not only are these mechanisms available to DNR, DNR has relied on some of them

to issue and modi^ the closure requirements for the Refuse Hideaway Landfill. DNR

relied on sec. 144.44(3) to issue the initial closure plan approval of April 7, 1987 and the

modifications to the closure plan on September 6, 1988. And DNR relied on sec. 144.44(8)

to issue the special consent order of May 2, 1988.

Perhaps dissatisfied with these enforcement procedures, DNR has chosen to use the

administrative definitions of owner and operator to, in essence, create an additional

enforcement mechanism against DeBeck. The definitions create an additional enforcement

mechanism because they allow DNR to hold a broad range of individuals personally

responsible for any action required of an owner or operator under the solid waste laws.

Where the

Legislature has established sanctions.
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independent enforcement mechanism not provided for by the Legislature.

a court is not free to impose additional sanctions

DNR's implicit authority to define its terms does not include the authority to create an



Its

(d)

if it is
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of the solid waste laws would be frustrated 

owner and “operator as it has done i:in NR 500.03(92),

legislature impliedly 

of absolute preferences would 

for their implementation, it 

an indefinite manner." Id. at 138. Following this analysis,

definite manner.

Nothing 

----------its orders or to 

the closure costs under sec. 144.442(9).

not outweigh the statutory contradictions created by

solely because those sanctions may appear meager. Park Bank-West v. Mueller 151 Wis 2d 

476, 484. 444 N.W.2d 754 (Ct. App. 1989).

A similar analysis lead the Supreme Court to find that DILHR exceeded its implied 

Industry. I^bor and H, 
Rslaiions, 77 Wis.2d 126, 252 N.W.2d 353 (1977). In that case, DILHR had enacted an 

absolute job preference mechanism .0 enforce its mandate .0 hire more minorities. Holding 

.hat this mechanism exceeded DILHR's authority, the Supreme Court stated: "Other 

statutory statements cast significant doubt upon the view that the 

authorized absolute preferences, and also the drastic nature 

indicate that had the legislature intended to grant the power 

would not have done so in such

i« seems logical that if the legislature had intended DNR to hold a vast array of individuals 

personally liable for numerous statutoty requirements, it would have done so in a more

THe Legislature has specifically provided DNR with a variety of enforcement options 

under Chapter 144. I conclude that DNR cannot use its rulemaking power to define its 

terms to create, in essence, an additional enforcement mechanism against DeBeck, 

in this opinion precludes DNR from using those mechanisms to enforce i ■ 

assert that DeBeck is personally liable for

Policy considerations do „ 
the administrative definitions'^

DNR argues that the policy and purpose

denied the power to define “



closed.
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of application and for a

and (94). (Respondent's brief at 7-8).

DNR's policy arguments in support of the administrative definitions do not outweigh 

the legislative mandates of Chapter 144, as outlined above. DNR claims that if it cannot 

hold DeBeck personally liable via administrative orders, landfill owners will escape liability 

by conveying ownership to corporate forms. This policy concern, however, has been 

addressed by the Legislature in secs. 144.441, 144.443 and 144.444. Those sections provide 

for an elaborate screening by DNR of an applicant's financial responsibility, both at the time 

time period of up to or exceeding 40 years after the landfill is

^Secs. 144.441 and 144.443. Wis. Stats.

In essence, the complexity of this case arises from the fact that the Refuse Hideaway 

Landfill is an older facility not subject to the more stringent regulatory restrictions enacted 

recently by the Legislature. For example, from the record it appears that neither DeBeck 

nor Refuse Hideaway, Inc. underwent the financial responsibility tests required of new 

operators or had a plan of operation that imposed 30 to 40 year responsibility, as is now- 

done for operator's seeking to construct or purchase a landfill.®

To impose these restriction on DeBeck now, however, by issuing an administrative 

order, would violate the Legislature's intent. Although the Legislature has imposed more 

rigorous restriction on newer facilities, it has declined to impose those restrictions on older 

facilities. A majority of provisions in the Solid Waste sections differentiate newer and older 

facilities in one way or another. The Legislature expressly applied the provisions only to



This Court appreciates the importance of DNR's responsibilities in safeguarding

Wisconsin's water quality. In doing so, however, DNR must stay within the bounds of the

legislative authority which circumscribes its rulemaking power. It has not done so here

because NR 500.03(92)&(94)

operators to be strictly liable for on-going operations of a landfill ad infinitum. As discussed

above, the Legislature did not express such a broad intent and, therefore, the administrative

regulations in question are not valid.

B. DEBECK'S STATUS AS AN "OPERATOR"

Petitioner DeBeck contends separately that even if he is considered a current owner.

DNR responds that under the definition of “operator" found in NR 500.03(2). Wis. Admin.

operator of the Refuse Hideaway Landfill. (Respondent's brief

at 12).

I cannot dispose of this question. Firstly, in its argument that DeBeck is a current

operator, DNR relies on the administrative definition of “operator" this Court has ruled

invalid. Consequently, DNR has not had

DeBeck's contention. And secondly, the record before me does not provide sufficient facts
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to determine DeBeck's legal and practical status as an operator of the Refuse Hideaway- 

Landfill.

Code. DeBeck is clearly an

he is not a current operator of the Refuse Hideaway Landfill. (Petitioner's briefat 11-12).

an opportunity to rely on valid law to refute

are only vahd if the Legislature intended past owners/

’Secs. 144.441 and 144.44(3).(8). Wis. Stats.

newer facilities.’



C. DEBECK'S PERSONAL LIABILITY FROM THE MAY CONSENT ORDER
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DNR argues that the May 2, 1988 consent order imposes personal liability on 

DeBeck to cbmply with the September 6, 1988 and January 17, 1989 orders. (Respondent's 

brief at 2). DNR asserts that DeBeck is liable because he signed the May 2,1988 consent 

order and agreed to be personally responsible for the terms of the order. The consent order 

provides that DeBeck perform specific tasks and submit various reports to DNR. DNR has 

not asserted that DeBeck failed to perform those tasks or that DeBeck failed to submit the 

required reports. Instead, DNR argues that DeBeck is liable for modifications made to the 

consent order. In the consent order, however, DeBeck reserved his full statutory rights to 

challenge any modifications DNR made to those tasks in the future. The underlying consent 

order itself, therefore, does not impose liability on DeBeck to personally comply with the 

September, 1988 and the January, 1989 orders. In addition, sec. 144.42(1 l)(b) supports this 

conclusion because it states that if a person takes remedial action, with or without an 

agreement, no admission of liability will be inferred.

D. DUE PROCESS AND STATUTORY REQUIREMENTS

In his alternative requests for relief, petitioner DeBeck requests that the 

administrative orders be' remanded in order to provide additional federal due process 

procedural protection and statutory procedural protection under sec. 144.44(8). (Petitioner's 

brief at 12). These due process or statutory questions need not be addressed in light of the 

relief afforded in the remand order.



ORDER

Dated: May 1, 1991
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they rely on administrative regulations that exceed DNR's statutory authority under Chapter 

144.

BY THE CgpRT,

-MARK A. FRANKEL 
CIRCUIT JUDGE

For the above stated reasons, the petitioner's request for remand with instructions 

to reissue the September 6, 1988 and January .17, 1989 orders is hereby GRANTED, 

Respondent shall reissue the orders that were the subject of this action to Refuse Hideaway, 

Inc., solely, and not include the petitioner personally. The orders must be reissued because
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May 2. 1988

Order S0D-88-02ARe: Special Consent

Dear Mr. DeBeck:

A signed copy of the

not

App. 133 GO0005:

Sincerely,

2?^/, Cm Tite.
Kathryn tv. Curtner 
Assistant Administrator 
Division of Enforcement

The- Bureau of Solid and Hazardous Waste 
members to expedite the approval process.

intend to sign this order, please call Charles Leveque at

e ft

I

■ - - order, and .return them to me
by'the end of the business day today May 2, 1988. 
order will be returned to you for your records.

Mr. John DeBeck
Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI 53562

Management will designate stafr 
If you have any questions or do 

(608) 266-0228.

Stale of Wisconsin \ department of natural resourc^^^ 
secretary

. . BOX 7921
MADISON. WISCONSIN 53707

File Rel: ^190

B finding that the site or facility does not meet minimum solid waste star.

198S.

Encs:
cc: SW/3

C. Leveque - LC/5
J. Brusca - SD . '
David W. Neeb, Davis and Kuelthan, S.C.
Bob Selk - DOJ

Please sign both copies of the special consent
records.



SPECIAL CONSENT ORDER

1.

3.

4.

5.

6.

000006-:'

)
)
)
)

consnon design 
As such, the 

modifications, such

Special Consent Order No. 
S0D-88-02A01953, Town of Middleton, Dane County, 

Wisconsin

i a natural attenuation
The natural attenuation design concept was a

In the Matter of Closure of the 
Refuse Hideaway Landfill, License Number

Groundwater in the vicinity of the landfill is utilized as a

vinyl chloride. However, the source of the contamination in these we 
cannot be definitely established at this time without further 
investigation.

FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND CONSENT ORDER

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES
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FINDINGS OF FACT
John DeBeck and Refuse Hideaway, Inc., own and operate the Refuse Hideaway 
Landfill which is located in the Town of Middleton, Dane County, Wisconsin. The landfill initially was licensed by the Dependent during 
1974 and has been in operation since that time. The landfill has received 
approximately 1.3 million cubic yards of solid waste.
The Refuse Hideaway Landfill is a licensed landfill which is classified as 
a ‘‘Nonapproved facility" as defined by sec. 144.441(1)(c). Stats.
However, there is an April 7, 1987, approved closure plan for the 
landfill.
The Refuse Hideaway Landfill has been developedas 
landfill. >■>& . ------- . - . ,alternative at the time the site was initially licensed^ 
site was constructed without substantial engineering r.._ 
as a clay liner and leachate collection system.
Unconsolidated soils in the vicinity of the landfill consist of lake 
derived sediments over glacial till. Soils deposits of over 100 feet in 
depth are present south of the landfill while bedrock is at the surface north of the landfill. The water table is located approximately 

feet below the base of the landfill. Downward vertical gradients were 
measured in areas around the perimeter of the landfill showing that there 
is the potential for migration of contaminants downward into the bedrock 
aquifer.
Because of mounded leachate within the landfill, there may be flows of 
leachate radially outward from the landfill. Additional investigation do^ru determine it this is the case and to what extent f ow ,s 
affected by the leachate mound. However, it is clear that one component 
of the groundwater flows southarnly toward Black Eartn Creek, which is a 
local groundwater discharge area. Black Earth Creek is a Class I trout 
stream.



7.

t-

8.

9.

1.

2.

3.
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A number of groundwater monitoring wells have been installed at and in the vicinity of the landfill. Results obtained from some of these wells 
indicate that disposal operations at the landfill have caused a detrimental affect on groundwater quality. Evaluation of available groundwater quality information indicates that disposal operations have caused the attainment and exceedance of groundwater quality standards established under ch. NR 140, Wis. Adm. Code. Exceedances of preventative action limits for indicator parameters and substances of health or welfare concern, as well as enforcement standards for substances of health or 
welfare concern have been caused by operation of the landfill.
These groundwater impacts will continue for some time in the future. However, termination of waste filling operations will prevent additional contaminants from being introduced into the landfill and additional contaminants from being introduced into the groundwater system from those wastes. Installation of a final cover system over the fill area will reduce the rate at which leachate is generated within the landfill.
The Department has considered the range of responses to groundwaty standard exceedances listed in secs. NR 140.24 and 140.26, Wis. Ay. Code Based upon this evaluation, termination of disposal operatyns and closure of the landfill, and further investigation to determwe the scope and extent of groundwater impacts, and any necessary remeyal action, is reasonable and necessary to achieve compliance with groundwater standards, 
and to protect public health, safety, and welfare.

CONCLUSIONS OF LAW
The Department has authority under secs. 144.44(8) and 14^431, Stys., to order necessary corrective action at a landfill where minimum stydyds established under ch. NR 504, Wis. Adm. Code, have not been complied with.
The Refuse Hideaway Landfill is.being operated and maintained in violation 
of sec. NR 504.04(4)(d), Wis. Adm. Code, and the groundwater standards 
established in ch. NR 140, Wis. Adm. Code.
Based upon the foregoing, the Department has authority to issue the 
following order.



CONSENT ORDER

The Department, therefore, orders:
1.

2.

a.

b.

c.

d.

e.

3.

4.

r

5.

a.

App. 136

0000062

A final cover system design that meets the requirements of NR 504.07, 
Wis. Adm. Code.

A drainage system meeting the requirements of NR 506.08(3)(b), Wis.
Adm. Code. f

An updated topographic survey with a maximum 2 foot contour interval 
of the 40 acre landfill property.

The upper well (P-23S) of a well nest located between the landfill 
and well P-20S, approximately 200 feet east of the eastern property 
boundary of the landfill.

John DeBeck and Refuse Hideaway, Inc., shall construct and develop 5 of 
the following 10 wells by May 16, 1988, and the remaining 5 wells by June 
1, 1988, in accordance with NR 50S, Wis. Adm. Code at the locations 
specified below :

Revised final grades with slopes of at least 3%, but no greater than 
33%.

John DeBeck and Refuse Hideaway Inc., shall, by no later than August 15, 
1988, install the 2 foot thick clay capping layer of the approved final 
cover system over the entire area of the landfill where solid waste has 
been disposed, and shall, by no later than Septemb'er 15, 1988 complete 
placement of the cover layer as well as topsoiling, seeding, fertilizing, 
and mulching of the approved final cover system.

John DeBeck and Refuse Hideaway Inc., shall, by no later than July 1, 
1988, submit a plan to the Department for approval to effectively monitor 
for and prevent the migration of explosive gases generated by the landfill 
and to efficiently collect and combust hazardous air contaminants.

John DeBeck and Refuse Hideaway, Inc., shall, by no later than May 16, 
1988, cease all solid waste disposal operations at the Refuse Hideaway 
landfill.
John DeBeck and Refuse Hideaway, Inc., shall, by no later than June 1, 
1988, submit a proposed closure plan modification to the Department for 
approval. This submittal shall contain:

Documentation of a clay borrow source or sources for sufficient 
quantities of clay to cap the entire area of the landfill where solid 
waste has been disposed. The soils shall meet the requirements of NR 
504.07(4), Wis. Adm. Code and have a minimum Plasticity Index (PI) of 
10 and an average PI of 12 and a minimum Liquid Limit (LL) of 20 and 
an average LL of 25.



b.

c.

td.

e.

f.

A well nest (4e) approximately 50 feet south of the southern propertyg- boundary of the landfill at approximate western coordinates of B-24.
h. A bedrock piezometer (P-21BR) at the location of P-21S.

6.

a.
b.

The piezometer (P-27D) of the well nest listed in 5d., above.c.
d. The piezometer (4c) of the well nest listed in 5f., above.

prior to installation].
A7.

a.

I' '

oooocc;

John DeBeck and Refuse Hideaway, Inc., shall by July 1, 1988 construct and develop the following additional wells installed into the bedrock in accordance with NR 508, Wis. Adm. Code at the locations specified below:

sampling dates, parameters:

A well nest (P-26S and P-26D) located approximately 300 feet northwest of the northwestern corner of the property boundary of the landfill.

The lower well {P-23D) of the well nest listed in 5a., above.
The intermediate well (P-25D) and bedrock piezometer (P-25BR) of the 3 point well nest listed in 5b., above..

A water table observation well (P-28S) located in the north eastern corner of the property boundary of the landfill.

During installation, wells installed under this paragraph shall be sampled continuously in maximum 10 foot intervals using a field gas chromatograph
in the aquifer.
screened interval of the monitoring well. L 
of the required monitoring wells shall be approved by Department staff

Field pH, field temperature, field specific conductance (corrected to 25 degrees centigrade), COD, total alkalinity, total hardness, notation of color, odor and turbidity at the time of sampling, and measurement of water elevation prior to purging the wells.

The upper well (4c) of a well nest located approximately 1,750 feet southwest of the southwestern corner of the property boundary of the landfill.

The upper (P-25S) well of a 3 point well nest located approximately 300 feet south of the southeastern corner of tbe property boundary of the landfill.

As part of the groundwater investigation, all existing and proposed monitoring wells shall be sampled twice with a minimum of 15 days between sampling dates. Each well shall be sampled and analyzed for the following

The upper well (P-27S) of a well nest located approximately 200 feet west of the southwestern corner of the property boundary of the landfill.

App. 137

(GC) for the purpose of detecting the presence of contamination with depth *7 . This information shall be used to properly locate the
[The exact locations and depths



Public health and welfare parameters:b.

c.

8.

9.

a.

b.

i i.

c.

The

App. 138 ooooos.

Kn evaluation of the local and regional groundwater flow directions and the degree and extent of groundwater contamination around the site; the nature, persistence and likely fate of any contaminants; the existing or potential environmental and health effects of the 
contamination.

A GC-MS volatile organic compound scan with quantification shall be run on both sampling rounds. These analyses shall be performed according to EPA SW-846 method 8240 or EPA wastewater method 624. As an alternative, the VOC analyses shall be performed according to EPA SW-846 methods 8010/8020 or EPA wastewater methods 601/602. The Department shall be notified and approve of detection limits for the volatile organic compound scans prior to the first sampling date.

Chloride, copper, dissolved iron, manganese, sulfate, total dissolved solids, zinc, arsenic, barium, cadmium, chromium, fluoride, lead, mercury, nitrate plus nitrite-nitrogen, selenium, and silver. The metals analyses shall be performed using a method which is capable of detecting and quantifying values at or below the preventive action limit for each parameter, except selenium.

A proposal for long-term environmental monitoring which would evaluate the effects of any remedial, action on the continued 
performance of the landfill.
report shall also include justification of why remedies other than those proposed are not technically or economically feasible to implement.

John DeBeck, and Refuse Hideaway, Inc., shall, by October 1, 1988, submit a remedial action report for Department review and approval. The report shall include:

An evaluation of the technical and economical feasibility for extracting and lowering the existing leachate mound within the 
landfill.
An evaluation of the technical and economical feasibility for pumping and treating contaminated groundwater around the landfill for the purpose of preventing the further migration of contamination, and to restore the contaminated groundwater to compliance with state groundwater standards listed in NR 
140.10-.12, Wis. Adm. Code.

John DeBeck and Refuse Hideaway, Inc., shall, by August 1, 1988 submit, a phase 1 groundwater investigation report for Department review and approval. The report shall include documentation of the well installations in accordance with NR 508.11, Wis. Adm. Code, a water table contour map and the results of the field GC sampling.

A proposal for remedial measures which are technically and economically feasible for renovating or restoring ground/surface water quality. The report shall include:
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Waiver and Stipulation

STATE DEPARTMENT OF NATURAL RESOURCES

1

139®-PP •
OOOGOSf

Dated

The Department reserves the right to require the submittal of additional information or modify this order if conditions warrant in which case John DeBeck and Refuse Hideaway, Inc., will have fulTright under the law to contest any modification of this order.

John DeBeck, individually and as president of Refuse Hideaway, Inc., hereby waives further notice and all statutory rights to demand a hearing before the Department of Natural Resources and to commence any judicial action regarding the foregoing Findings of Fact, Conclusions of Law, and Consent Order under Sections 144.431, 144.44(8), 227.42, 227.52 and 227.53, Wisconsin Statutes, or any other provision of law. John DeBeck, individually and as president of Refuse Hideaway, Inc., further stipulates and agrees that the Consent Order is effective and enforceable upon being signed by both parties and may be enforced in accordance with Sections 144.98 and 144.99, Wisconsin Statutes. The undersigned certifies that he is authorized by Refuse Hideaway, Inc., to ••acute s..ch Consent Order, Waiver, and Stipulation.

by Kathryn A. Curtner Assistant Administrator Division of Enforcement

DeBeck

Date

Nothing in this order shall be construed as an admission of liability on the part of John DeBeck personally, or Refuse Hideaway, Inc., for any purpose other than for action taken for failure to comply with the terms of this order.



DEPARTMENT OF NATURAL RESOURCES

JRN 1 7 1St-9

File Ref.

4430
4

SUBJECT;

Dear Mr. DeBeck;

1.

2.

3,

Analyzing landfill leachate for the Target Compound List within 45 
days, and signing a leachate treatment agreement within 60 days.

Remedial Action Report For the Refuse Hideaway Landfill Consent Order S0D-88-02A

Ctrrai D. Bessany
Secretary-

State of Wisconsin

Installing a partial gas and leachate extraction system consisting of 
at least 3 gas and leachate extraction wells. The system shall be 
operational within 90 days. A final detailed design for construction 
of a full gas and leachate extraction system shall be submitted to 
the Department within 180 days. This requirement supersedes 
conditions 2 and 3 of the closure plan approval modification, dated September 6, 1988.

The Bureau of Solid and Hazardous Waste Management, Wisconsin Department of 
Natural Resources, has completed its review of the November, 1988, Remedial 
«.-'^ions Report submitted under Consent Order S0D-88-02A. While the report 
--a ins to address many of the issues surrounding the landfill, it is apparent 
that furt.her work is necessary in the form of both additional investigations 
and remedial action design and implementation. The Department is issuing a 
conditional modification to your closure plan approval detailing the additional 
work which is needed to be performed. The Plan Modification is attached and is 
final. The date of this letter is the effective starting date for requirements scheduled in the Plan Modification.

An investigation into alternatives for providing a safe, permanent 
water source for the three private residences that have been affected 
by groundwater contamination. This includes a hydrogeologic 
evaluation to locate potentially uncontaminated zones within the. 
sandstone aquifer, an evaluation of the use of point-of-entry

Mr. John DeBeck 
Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI 53562

App. 140

The Remedial Action Report adequately addresses many of 'the requirements of the Consent Order. RMT Inc., should be commended for their work on several aspects 
of the investigation, particularly their evaluation of contaminant migration 
pathways. However, the conditions of the consent order regarding proposed 
remedial actions have not been adequately addressed. The enclosed Closure Plan 
Modification addresses these shortcomings and requires that a number of 
activities be completed, within specific time frames. This includes the following;



4.
«

5.

6. Sampling of all private wells within a 1 mile radius of the site.

cc:

Please call Paul Huebner at (608) 267-7573 or Ray Tierney at (608) 267-2465 if you have any questions regarding this approval.
Sincerely,

./uxXLj a. zm yLC'•
Lakshmi Sridharan, Ph.D., P.E., Chief Solid Waste Management SectionBureau of Solid & Hazardous Waste Management

Joe Brusca - SOD Marie Stewart - MA Chuck Leveque - LC/5 Paul Huebner - SW/3 Mark Giesfeldt - ERR/3 Dave Neeb - Davis & Kuehlyon, S.C. Bob Selk - DOJ Lee Bartlett - RMT Bob Anders - Dane Co. Board of Supervisors Rep. Dave Travis Rep. Russ Feingold PSS - SW/3

'App. 14 1

filtration devices to remove contaminants, and an investigation into providing the affected residences with a permanent alternate source of potable water off of their properties.
The installation and sampling of additional monitoring wells at greater distances from the landfill to define the degree and extent of contamination. This includes constructing iso-concentration maps, an analysis of the effect of Black Earth Creek in the groundwater flow system, and any environmental impacts upon the Creek.
An i/ivestigation and comprehensive remedial design for the implementation of a groundwater pumping, treatment and discharge system.



FINDINGS OF FACT

1.

2.;'

•3.

4.

•5.

6.

CONDITIONAL CLOSURE PLAN 
APPROVAL MODIFICATION FOR THE 
REFUSE HIDEAWAY LANDFILL (#1953)

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

The Department finds that:
Refuse Hideaway Inc., owns and operated, and John DeBeck owned and 
operated the Refuse Hideaway solid waste disposal facility located in tno 
SW 1/4 of the NW 1/4 of Section 8, T17N, R8E, Town of Middleton, Dane 
County, Wisconsin.
The Department issued a conditional closure plan approval for the facility 
on April 7, 1987.
The Department issued special consent order SOD-88-02A on May 2, 1988. 
Provision 3 of the order required John DeBeck and Refuse Hideaway, Inc., 
to submit a plan to effectively monitor for and prevent the migration of 
explosive gases generated by the landfill and to efficiently collect and 
combust hazardous air contaminants. Provision 9 of the order required 
John DeBeck and Refuse Hideaway, Inc., to submit by October 1, 1988 a 
remedial action report for Department review and approval.
On July 1, 1988, RMT, Inc., on behalf of Refuse Hideaway, Inc., and John 
DeBeck, submitted a report to the Department proposing a conceptual-plan 
for gas management and summarizing monitoring well construction to date. 
The Department issued a conditional closure plan approval for gas 
monitoring and a gas collection system on September 6, 1988.
On November 2, 1988, RMT, Inc., on behalf of Refuse Hideaway, Inc., and 
John DeBeck, submitted a remedial action report to the Depar^ent for review and approval. The report contained information relating to the 
local and regional groundwater flow directions and the degree and extent 
of groundwater contamination around the Refuse Hideaway landfill; the 
nature, persistence and likely fate of any contaminants; the existing or 
potential environmental and health effects of the contamination; a 
proposal for remedial measures which are technically and economically 
feasible for renovating or restoring ground/surface water quality; and a 
proposal for long-term environmental monitoring which would evaluate the 
effects of any remedial action on the continued performance of the 
landfill.

App. 142

The remedial action report includes the following: a letter, the report., 
16 appendices and 8 plan sheets submitted by RMT, Inc., dated November 1, 
1988 and received by the Department on November 2, 1988.
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7.

Special consent order S0D-88-02A.a.
The September 6, 1988 closure plan modification.b.

c.

Wisconsin Department of Natural Resources files.d.
8.

a.

b.

c.

from the landfill.

d.

4e.

9.

App. 143

Various technical documents on file with the Wisconsin Department of 
Natural Resources, Solid Waste Management Section.

These groundwater impacts will continue for some time in the future. 
However, efficient extraction and treatment of gas and leachate will 
significantly limit additional contaminant loading to the 
envi ronment.

Additional facts relevant to the review of the remedial action report 
• include the following:

Additional documents considered in connection with this closure plan 
approval modification includes the following:

A number of groundwater monitoring wells have been installed at and 
in the vicinity of the landfill. Results obtained from these wells 
document that the landfill has caused a detrimental effect on 
groundwater quality. Evaluation of available groundwater quality 
information documents that the landfill has caused the attainment and 
exceedance of groundwater quality standards established under ch. NR 
140, Wis. Adm. Code. Exceedances of preventative action limits for 
indicator parameters and substances of health or welfare concern, as 
well as enforcement standards for substances of health or welfare 
concern have been caused by leachate leaking from the landfill.

Municipal refuse disposed at the Refuse Hideaway landfill produces 
methane gas. The clay cap and frozen ground conditions will inhibit 
release of the methane gas to the atmosphere and may cause methane 
gas to migrate off-site.
NR 506.08(6), Wis. Adm. Code requires that a Department approved 
system to efficiently collect and combust hazardous air contaminants 
be installed at the landfill within 18 months of February 1, 1988.

Based upon an assessment of the factors identified in NR 140.24 and NR
140.26, Wis. Adm. Code, the special conditions set forth below are needed 
to achieve compliance with groundwater standards, and to assure that 
public health, safety, and welfare is protected. If the special

Municipal refuse and infiltration of precipitation into the refuse at 
the Refuse Hideaway landfill produces leachate. A leachate mound has 
formed within the landfill and leachate is flowing radially outward 

Contaminants from the leachate have migrated into 
unconsolidated soils and the bedrock aquifer used for a domestic 
water supplies by a number of homeowners. As a result, several 
private wells in the area have shown elevated concentrations of 
certain contaminants, including vinyl chloride.
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CONCLUSIONS OF LAW

1.

2.

1.

2.

3.
f

4.

CONDITIONAL CLOSURE PLAN APPROVAL MODIFICATION

conditions are complied with, the required modifications will not inhibit 
compliance with the standards set forth in NR 500-520, His. Adm. Code.

The Department has authority under s. 144.44, Stats., to modify a plan 
approval if the modification is needed to achieve compliance with the 
groundwater standards in ch. NR 140, Wis. Achn. Code, and to assure that 
public health, safety and welfare is protected.
In accordance with the foregoing, the Department has authority under s. 144.44 Stats., to issue the following conditional plan approval 
modification.

Tne Department hereby modifies the closure plan approval issued to Refuse 
Hideaway, Inc., and John DeBeck for the Refuse Hideaway landfill, by adding the 
following conditions:

Within 45 days of the effective date of this closure plan approval 
modification a leachate sample shall be collected from two of the leachate 
head wells at the Refuse Hideaway landfill and be analyzed for the parameters listed in the Federal Target Compound List (foi^erly the 
Hazardous Substance List).
Within 45 days of the effective date of this closure plan approval 
modification a draft leachate treatment agreement shall be submitted to 
the Department for review. A signed leachate treatment agreement shall be 
submitted to the Department within 60 days of the effective date of this 
closure plan approval modification.
Within 90 days of the effective date of this closure plan approval modification a partial gas and leachate extraction system consisting of at 
least 3 gas and leachate extraction wells shall be constructed and begin 
operating. The extraction wells shall be installed a minimum of 3 feet 
into the base soils beneath the refuse. The well borings shall be a 
minimum of 12 inches in diameter and the well casing shall be 6-inch diameter Schedule 80 PVC slotted over the lower two-thirds of its length. 
The submersible pump to be placed in each extraction well shall be set to 
activate whenever a leachate head of no greater.than 3 feet accumulates 
within the well. A temporary leachate storage tank sized to provide a 
minimum of 4-days storage at greatest expected condensate or leachate 
extraction rates shall also be installed and connected to the partial 
leachate extraction system.
Based on the results of the partial gas and leachate extraction system, 
within 180 days of the effective date of this closure plan approval 
modification a final detailed plan for construction of a full gas and

App. 144



a.

b.

c.
I

5.

a.

b.

A

set height shall beplaced in

than 5 feet belowc.

from the finalfollowing procedures
d.

concentrations at eachlevels and gas
1)
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The final 
system t.

■,1 construction tasks 
schedule for completion

„ .n header piping for the gas and leachate extraction 
cci shall be proposed to be placed no greater t- - 
final landfill surface.

of the

influence of at least 0.5 feet of
all extraction wells to cover the demonstrated to the
solid waste has been disposed leachate extraction we 1,1s

4

Sf the chosen design and supporting rationale,

and thorough discussion of all 
as well as a proposed time t.

1 eachate
and approval. The
associated engineering 
presentation l. ...
include:

An identification 
and their phasing 
of each task.
A proposed comprehensive cohstructioh doc»ent,tion program for the 

gas and leachate extraction system.

Ah identification of all elements of a 
documentation report to be !--------
approval.
A detailed proposal for operation."’jlm" "^iis'sha" 

-SoS^ol'doLmenting the.observed areas of influence for 

each gas and leachate extraction point.
1 detailed plan for the landfill gas and iMthate extraction 

^hall incorp^ate the following design concepts.

Extension of all extraction wells to a depth of 3 feet^below the^base 
the refuse. If. at any ’-tations the base^ot^

be readily determined the ’J’landfill as depicted in the 
the estimated grades for the unless otherwise demonstrate-.?rt;rs^jr4c-rn^;rt 
d’iame“ter'’scied;’;e'’lo pCc Itotted over the lower two-thirds of its 

length.

Overlapping radii of
all extraction wells to cover cne enu.. ——demonstrated to the 
solid waste has been disposed leachate extraction we 1,1
satisfaction of the assumed horizontal radius oft^’fiierce'rznt re:: for,^^ 
^ircrauri::: roV::™ :n the -en. The... ■ -...
no greater than 3 feet.
Location of all header piping for the gas 
system : 
the —
Convenient performance 
landfill surface:

Measurement of vacuum
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2)
3)

4) extraction
e.

f.

9-

h. Protection of all aspects of the gas and leachate extraction systemfrom vandalism.
6.

a. and type of the chosen gas blower
b.

c.
f

7.
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pumps
i or

testing to determine the integrity of testing of the open borehole in 10-foot 
J appropriate of the 
--- i zones within the sandstone

The following specific information 
submittal for the full

tol^edUtei; adjacent

Gas flow rate adjustments at each extraction well.
Accurate measurement of gas flow rates and concentrations in at 
least every major branch of the extraction system.
Measurement of leachate head levels and leachate 
rates from each extraction well.

Collection of all condensate produced by the gas extraction system 
and treatment of the condensate as leachate.
Provisions for secondary containment and leak detection in any 

storage tanks which prove to be necessary.
provide a minimum of 4-days storage at the highest condensate or leachate extraction rates experienced.

landfill gas extracted in an environmentally acceptable fashion. Venting of any quantities of landfill gas is not 
an acceptable management strategy unless it can be demonstrated that 

2°^ fixceed any hazardous air contaminant ^imitation for those, substances contained in s. NR 445.03, His. Adm.

shall be included as part of the desion gas and leachate extraction system:
Calculations justifying the size and any flare station(s).
Calculations justifying the sizes and types of submersible r —

each^oas !nd and leachate extraction well and'of
^nitoring^^Hiwell, including all leachate head

the effective date of this closure plan approval
5 geologic investigation of the potential for rLtoration of 

cSaH h Schultz, Stoppleworth, and Wallin p^pert^e^
thf inj! a bound report containing a detailed diLussion of '

vestigation and results shall be submitted to the Department. The investigation shall include the following:
a. Downhole geophysical logging, 

increments, and any other tests deemed 
Stoppleworth well to identify contaminated
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b.

c.

8.

a.

1

b.
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f.

9.
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750 feet north^ell approximately 
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All
a.

A

b.

10.

11.

a.

b.
(

I

c.

d.

Identification of the discharge limits, or the need for a permit, 
that will be required by the Bureau of Air Management for discharge 
of VOCs to the atmosphere and identification of the discharge limits 
and permits that will be required by the Bureau of Wastewater for 
discharge of the treated groundwater.

An analysis of groundwater samples from selected monitoring wells 
approved by the Department at or within the design management zone 
for the Refuse Hideaway landfill for the parameters in the Federal 
Target Compound List to determine the treatability of the 
contaminated groundwater.

Pump tests on pumping wells installed east, south, southeast and west 
of the landfill to determine the aquifer(s) characteristics needed to 
design the groundwater pumping system. The pumping tests shall be 
conducted according to accepted field methods and shall determine the 
cone of depressions of the wells by measuring drawdown in adjacent 
monitoring wells for varying rates of discharge that are approved by 
the Department prior to testing.

Identification of an appropriate means of discharging the treated 
groundwater. No direct discharge of treated groundwater into Black 
Earth Creek is acceptable.

A GC-MS volatile organic compound scan with quantification. These 
analyses shall be performed using the test methods specified in NR 
508.20(5)(e), Wis. Adm. Code.

Within 180 days of the effective date of this closure plan approval modification an investigation to further assess the remedial alternative 
of groundwater pumping, treatment, and disposal of the treated groundwater, shall be performed and a bound report containing a detailed 
discussion of the investigation and results shall be submitted to the 
Department for review. The investigation shall at a minimum include the 
following;

Field pH, field temperature, field specific conductance (corrected to 
25 degrees centigrade), COD, alkalinity, total hardness, dissolved 
iron, chloride, sodium, magnesium, calcium, sulfate, notation of 
color, odor and turbidity at the time of sampling, and measurement of 
water elevation prior to purging the wells.

Within 30 days of the effective date of this closure plan approval modification a GC-MS volatile organic compound scan with quantification shall be performed on a quarterly basis on a sample from all private wells 
within a one-mile radius of the Refuse Hideaway landfill property boundary. These analyses shall also be performed using the test methods 
specified in NR 508.20(5)(e), Wis. Adm. Code.

App. 148

sampled and analyzed on a quarterly basis. In addition, two initial 
rounds of sampling shall be performed on the newly installed wells required in condition 8, above with a minimum of 30 days between samples, 

new and existing wells shall be sampled for the following parameters:
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NOTICE OF APPEAL RIGHTS

>

Dated:

Solid Waste Management Section J

App. 149

pmh: cc:
Rep. Dave Travis Reo. Russ Feinqold PSS - SW/3Joe Brusca - SODMarie Stewart - MAChuck Leveque - LC/5Mark Giesfeldt - ERR/3Dave Neeb - Davis & Kuehlyon, S.C.Bob Selk - DOJLee Bartlett - RMTBob Anders - Dane Cc. Board of Supervisors

DEPARTMENT OF NATURAL RESOURCES For the Secretary

gist any Repair Section

Paul M. Huebner, C.P.G.S., Site Evaluation Leader 
Solid Waste Management Section

Ray Tferney, Hydrogeologis 
Environmental Response <

,5..-7)1Susan M. Fisher, Environmental ^gineer

If you believe that you have a right to challenge this decision, you should know that Wisconsin statutes and administrative rules establish time periods within which requests to review Department decisions must be filed.
For judicial review of a decision pursuant to sections 227.52 and 227.53, Stats., you have 30 days after the decision is mailed, or otherwise served by the Department, to file your petition with the appropriate circuit court and serve the petition to the Department.. Such a petition for judicial review shall name the Department of Natural Resources as the respondent.
This notice is provided pursuant to section 227.48(2), Stats.

X ■< 1^53

Lakshmi Sr.idharan, Ph.D., P.E., -Chief 
Solid Waste Management Section



February 21, 1990 IN REPLY REFER TO: 8300

A 53562

SUBJECT:

Dear Mr. DeBeck:

Add the following Finding of Fact:

Add the following Conclusion of Law:

(

Supplemental Finding, of Fact and Conclusion of Law
Conditional Closure Plan Approval Modification for the Refuse ■ 
Hideaway Landfill

Mr. John DeBeck
Refuse Hideaway Landfill 
4808 Highway 12 
Middleton, WI

Refuse Hideaway 
a copy of which is

The Conditional Closure Plan Approval Modification for the 
Landfill, issued by the Department on September 6, 1988, 
attached, is hereby amended as follows.

In accordance with the Order to Remand issued in Refuse Hideaway, Inc, et. al, 
y. Wisconsin Department Natural Resources. Dane County Circuit Court Case No. 
-.3 CV 5455, dated January 30, 1990, the Department hereby issues the following 
supplemental Finding of Fact and Conclusion of Law,

App. 150

John DeBeck held fee title and the operating license for the landfill in his 
own name during the period from 1974 to approximately 1982. During 1982, John 
DeBeck and his son, Thomas DeBeck, conveyed fee title to the landfill property 
to Refuse Hideaway, Inc., which is a corporation owned and controlled by them. 
Thereafter, the operating license for the landfill was held by Refuse 
Hideaway, Inc. John DeBeck controlled the operations of the landfill at all 
times during the period from 1974 to 1988, when operations were terminated.

In all other respects, the Findings of Fact, Conclusions of Law, and 
Conditional Closure Plan Approval Modification for the Refuse Hideaway ' 
Landfill, dated September 6, 1988, remains in full force and effect.

/5 t-
State of Wisconsin \ . DEPARTMENT OF NATURAL RESOURCE^

D. Besadny, Secrei^ry^ 

.. Box 792?'
Madison, Wisconsin 53707/ 
TELEFAX NO. 608-267-3579- 

TDD No. 608-267-6893

The Department has authority to require owners and operators of landfills to 
take action pursuant to Chapters NR 506, 508, and 514, Wis. Adm. Code.
John DeBeck and Refuse Hideaway, Inc., are owners and operators of the Refuse 
Hideaway Landfill, pursuant to sections NR 500.03(92) and NR 500.03(94), Wis. 
Adm. Code, and the law of this state.



Mr.. John DeBeck Febi ry 21, 1990
2.

NOTICE OF APPEAL RIGHTS

This notice is provided

Chief

v;\9004\lc9debec.cxl
cc:

J

App. 151

I: I

' challenge this decision, y 
---- ! Rules establish time 
decisions must be filed.

pursuant section 227.48(2), Stats.
DEPARTMENT OF NATURAL RESOURCES
For the Secretary

you should know 
periods within

pursuant to sections 227.52 and 227.53, 
/ ”or otherwise served by

court and 
reviewSuch a 

Resource

Stats., you have 30 days 
the Department, to file 
serve the petition on

For judicial review of a decision p---- • •
: after the dec-ision is mailed, 
your petition with the appropriate circuit

= n Department. Such a petition for judicialshall name the Department of Natural Resource as the respondent.

Lakshmi Sridharan, Ph.D, P.E., 
Solid Waste Management Section

Bob Selk - DOJ
Joe Brusca - SD
Attorney Michael Dunn

If you believe you have the right to uL^ll 
that Wisconsin Statutes and Administrative 
which requests to review Department



p Stutc of ^^isronoin

J
4410-2IN REPLY REFER TO:

ijp 0 G 1983*

th« Clo«ur« Plan Approval, Caa Monitoring andSUBJECT:

*
areat

efficient design for the gas

App. 120

». proposed 
! of

I
I 

I

DEPARTMENT OF NATURAL RESOURCES

BOX 78?1 
WAOtSON. WISCONSIN 53707

!

Mr. John DeBeck
Refiiae Hideway Landfill 
4808 Highway 12 
Middleton, VI 53562

Modification to i Collection Syatea, Refuse Hideaway Landfill #1953, 
Dane County

Dear Mr. DeBeck:
I aa pleased to Infora you that your requested aodiflcatlons to your closure 
plan approval have been reviewed and conditionally approved. The Deparcnent 
believes that the proposed aodiflcatlons will not have an adverse 
the performance of your landfill provided the conditions in the enclosed 
conditional closure plan approval aodificatlon are fulfilled. You a o 
attach thia conditloi^_ closure-plan approval^apdificaUon directly , to the 
closur^ plan approval lasuad on April 7, 1987.
The report contained a proposed gas nigration aonitoring systea, 
conceptual plan for gas aanagenent, and a summary on the progress 
groundwater tsonitorlng well construction.

App. 152

The report implies that an active gas systea which controls harardous air 
contaminants is not required. Consent order S0D-88’02A requires a systea 
■which prevents the aigration of-explosive gases and efficiently collects an 

■ coabust harardous air contaminants. The requlreaents of Consent Order 
SOD-88-62A are in addition to the requirements of NR 500-520, Vis. Adm. e.

•As discussed on June 24. 1988, the proposal to place the waste removed during 
gas well construction back into the laiwifill is acceptable provide e 
of waste placement is initially final covered with the remainder of the^ 
landfill. The gas well construction wests must be placed in the area SvS 
in condition 4 of the August 15. 1988 closure plan modification. The fiwx 
cover must be removed prior to construction waste placement and the 
cover must be immediately replaced and redocunentad following waste piece

NR 506.08(6), Vis. Adm. Code requires the gas collection system to be 
installed by August 1. 1989. Ve are extending this date to September JU. 
due to the length of tine needed to perform testing prior to ges <7*^ = 
installation in order to determine an efficient design for the ges coiie 
system.



2

Hr. John DeBeck

(60S) 267-7567 if

Sincerely.

k

»»•

cc:

RKT

App. 153

V

LS:SF:«o32 
881O\SV97747M.SKF

Chi.f

---f or Mark Cordon at 
chifi approval.Please call Susan 

you have any questions

Jo« Irusc* - SDMarie Stawerc - Kadleon Area
Chuck Levcque - i SCDave Feeb - Davie & Kuehlton. S.C.
Bob Selk - DOJ

Bartlett -
PSS . SV/3

Fisher at (608) 267-938? 
regarding '--



FINDINGS OF FACT

The Deparcnen Ind* chat:

1.

2.

3.

4.

5.

6.

Special consent order SOD-88-O2Aa.

b. file vith the Solid Vaste Kanagenent

c a.

b.

8.

\/1

CON’DITIONAL CLOSURE PLAN 
approval kodI FI cation for the 

REFUSE HIDEAWAY LANDFILL («1933)

BEFORE THE 
STATE OF WISCONSIN 

DEPARTMENT OF NATURAL RESOURCES

Additional fact* relevant to the review of the cloaure plan nodificacion 
request include the folloving;

special condition* set forth below are needed to assure that hunan 
If the special 

complied with, the proposed nodifications will

Municipal refuse produce* Be thane g*«. The clay cap and frozen 
ground condition* will inhibit release of the nethane gas to the 
atmosphere and aethaii* gas aay nigrata off site.

Additional docuaent* considered in connection with the Bodiflcation 
request Include the following:

The Departnent Issued special consent order SOD-88-02A on May 2. 1988.
Condition 3 of the order required John DeBeck and Refuse Hideaway, Inc., 
to auhcslt a plan to effectively aonitor for and prevent the nigration of 
explosive gases generated by the landfill and to efficiently collect and 
coahust hazardous air contaalnant*.

The Information suhaltted in connection with th* aodlfication request 
Include* the follovliig; < letter, two appeixiices and one plan sheet 
subaitted by FMT, Inc,, dated July 1, 1988 and .received by the Departcent 
on July 1, 1988.

On July 1, 1988, RMT, Inc., subaitted a report to the Departaent proposing 
a conceptual plan for ga* Banageaent and suaaarizing Bonitoring well 
construction to date.

The
health and the environaental are adequately protected.
condition* are compiled with, the proposed aodlfIcatlons will not inhibit 
compliance with the standards set forth in NR 500-520, Wl*. Ada. Code.

Various technical doctnsent* on 
Section.

The Departaent issued a conditional closure plan approval for the facility 
on April 7, 1987.

NR 506.08(6) require* that a Department approved «y*ten to 
efficiently collect and coabust hazardous air contaminants be 
Installed within 18 Bonths of February 1, 1988.

Apn. 154

John DeBe5>^and Refuse Hideaway, Inc., own and formerly operated a 
"howharffdous solid waste disposal facility located in the SW 1/4 of the 
NW 1/4 of Section 8, T17N, R8E, Town of Middleton, Dane County, Wisconsin.
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STATE OF WISCONSIN

Circuit Court for Dane County

JOHN W. DeBECK

PlaintifF
89CV960 & 90CV1267

Defendant

, Clerk of the Circuit Court for DaneJudith A. Coleman

WI DNRCounty, Wisconsin, do hereby make return to the

file in the office of clerk of circuit court

for Dane County, Wisconsin, in the above entitled action, in accordance with the

Revised Statutes of Wisconsin.

26th January , i921_.day of.Dated this

Clerk.

(Seal

080-263-4(2/79)

§

vs.
WISCONSIN DEPT OF NATURAL RESOURCES,

Commission of Wisconsin of the record on
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<6010>

4DISTRICT

REMITTITUR

APPEAL NO. 91-1434
89CV96O &T.Cfc. NO.

r;

COURT OF APPEALS
OF WISCONSIN
P. 0. BOX 1688 

MADISON, WI 53701-1688

THIS CAUSE WAS AN APPEAL TO REVIEW THE ORDER OF THE CIRCUIT 
COURT OF DANE COUNTY. UPON CONSIDERATION, IT IS 
ORDERED AND ADJUDGED BY AN OPINION FILED ON NOVEMBER 
12, 1992, THAT:

Order affirmed.

JOHN W. DEBECK,
PETITIONER-RESPONDENT,
V.

WISCONSIN DEPARTMENT OF NATURAL RESOURCES, 
RESPONDENT-APPELLANT.

CPD Wrote Decision/Opinion
PANEL: HON. PAUL C GARTZKE

HON. CHARLES P DYKMAN
HON. WILLIAM EICH

,19^3

THE APPEAL RECORD IS HEREBY RETURNED TO THE CLERK OF 
CIRCUIT COURT FOR DANE COUNTY.

I

.w

of '’.'isconsin 
Cniinty ot Crns 
Toia dociirnpni Is a full, true and 
Correct ccpy of tho original on fils 
arof r 'o,-rj in my office and has 
boon compsi^ b/ ma.

Attest ‘ &
A, COLEMAN 
of Courts

Deputy Clerk /



•-t

DATED:
JANUARY 13, 1993.

MARILYN L. GRAVES 
CLERK, COURT OF APPEALS

;■

' .7-^.3

i t

I CERTIFY THAT THE ABOVE IS A CORRECT' 
TRANSCRIPT OF THE ORIGINAL ORDER ANO ’ 
JUDGMENT OF THE COURT IN THE ABOVE
ENTITLED CAUSE.



AFFIDAVIT OF JOSEPH W. BRUSCA

I, Joseph Brusca, being first duly sworn on oath, deposes and states:

I am an employee of the Department of Natural Resources (DNR)1.

located at 3911 Fish Hatchery Road, Fitchburg, Wisconsin 53711. lam the Solid

and Hazardous Waste Program Supervisor for the Southern District of Wisconsin.

I earned a baccalaureate degree in resource management from the2.

University of Wisconsin-Stevens Point in 1973. Since that time, I have taken

courses in hydrogeology, biology, geology and courses provided by the DNR and

3.

Town of Middleton, Dane County, Wisconsin as I was previously the principal

investigator of that site from July, 1975 to March, 1984.

During the 1970s, many landfills sites were built as natural4.

attenuation sites. The theory of a natural attenuation landfill is that as

contaminants are leeched out, they will bond with the soil particles and largely be

prevented from entering the groundwater in the vicinity of the landfill.

The approved design of the Robert DeBeck Landfill compled with5.

standard practice of the day for a natural attenuation site.

The release of Volatile Organic Chemicals (VOCs) from landfills had6.

not been closely monitored until the'mid 1980s. At that time, the Department

became aware that VOCs from municipal/commercial landfills could have adverse

impacts on groundwater resources.

the University of Wisconsin-Madison. 
t

I am familiar with the Refuse Hideaway Landfill site located in the

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES 
COUNTY OF DANE



-2-

One of the requirements for a landfill is that daily cover be placed over7.

the landfill. Daily cover is required to be placed over the landfill to control odor, to

prevent birds and other animals from disturbing the garbage, to prevent wind

blown refuse from leaving the site, and to prevent (to some degree) leeching of the

landfill site.

Even if John DeBeck and Refuse Hideaway, Inc. had placed daily8.

was a natural attenuation site. However, improper construction and operation

would have contributed to groundwater contamination .

Dane County Case No. 91 CV 4264

D\SWM\DEBECK.AFF

Refuse Hideaway, Inc., John W. 
DeBeck and Thomas G. DeBeck, 
d/b/a Land Disposal Company, The 
Bituminous Fire and Marine Insurance 
Company, Mount Holly Insurance 
Company, and RLI Insurance Company.

Notary Public, State of Wisconsin 
My Commission Expires on

Subscribed and sworn to before me 
this day of February, 1993.

' /
/

/

‘V'

cover on the site, and.cornplied with all other regulations pertaining to landfills.

some contamination of the groundwater may have occurred because the landfill

/doseph W. Brusca 
u

Dated this 2 day of February, 1993.



SUBPOENA DUCES TECUM

THE STATE OF WISCONSIN
TO:

53707

PURSUANT TO SECTION 804.05 of the Wisconsin Statutes, you
hereby commanded to appear in person before the Honorableare

Daniel R.

at 8:30 a.m., and on Wednesday, May
to give evidence in an

Inc., plaintiff, andaction between Sunnyside Seed Farms,
et al., defendants.

4264.

YOU ARE FURTHER COMMANDED TO BRING WITH YOU THE FOLLOWING:
All records in the possession of Wisconsin Department of

Natural Resources related to the Refuse Hideaway Landfill.

FAILURE TO APPEAR MAY RESULT IN PUNISHMENT FOR CONTEMPT.

Theresa A. Evanson
Wisconsin Department of Natural Resources 
101 South Webster
P. O. Box 7921
Madison, WI

STATE OF WISCONSIN 
CIRCUIT COURT 
DANE COUNTY

Martin Luther King, Jr., Boulevard, Madison, Wisconsin, on

Case No. 91 CV 4264

in Case No. 91 CV

Tuesday, May 18, 1993,

Moeser, Branch 11, at the City-County Building, 210

Refuse Hideaway, Inc.,

19, 1993, at 8:30 a.m. in the forenoon.



1993.

S.C.

Post Office Address;

2

Issued this day of ,  

Attorneys for ’Plaintiff 
Sunnyside Seed Farms, Inc.

KAY & ECKBLAD, 
Robert J. Kay 
Randall J. Andersen 
State Bar Number: 01012266

One Point Place, Suite 201 
Madison, Wisconsin 53719 
Telephone; (608) 833-0077



•Also licensed in Minnesota

RE:

Dear Ms. Evanson:

bring with you to the trial.
Sincerely,
KAY & ECKBLAD, S.C.

Ran
RJAiemf
Enclosures

I would appreciate your signing the enclosed admission of 
service and return it to me in the provided envelope.

TELEPHONE: (608) 833-0077
FAX: (608) 833-3901

ROBERT J. KAY*
JAMES D. ECKBLAD 
RANDALL J. ANDERSEN 
EDITH M. PETERSEN

Enclosed please find a replacement subpoena for the new 
trial date.

JAMES C. GEISLER 
OF COUNSEL

LAW OFFICES OF

Kay a Eckblad, S.C.
SUITE 201

ONE POINT PLACE, MADISON, WISCONSIN S37I9

As the week of trial approaches, I will advise you as to 
the day and time of your testimony, and will do my best to 
limit the amount of time you need to spend at the Courthouse. 
I will also let you know which documents, if any, you need to 

Thank you for your cooperation.

/l
Ms. Theresa A. Evanson
Wisconsin Department of Natural Resources 
101 South Webster
P. O. Box 7921
Madison, Wisconsin 53707

Sunnyside Seed Farms, Inc. vs.
Refuse Hideaway, Inc., et al.

Ji A
Andersen

W^6/993
May 26, 1993



SUBPOENA DUCES TECUM

Case No. 91 CV 4264

THE STATE OF WISCONSIN
TO:

53707

PURSUANT TO SECTION 804.05 of the Wisconsin Statutes, you
hereby commanded to appear in person before the Honorableare

Daniel R. Moeser, Branch 11, at the City-County Building, 210

and on Wednesday, Juneat 8:30 a.m.,
to give evidence in an23,

Inc., plaintiff, andaction between Sunnyside Seed Farms,
Refuse Hideaway, Inc., et al., defendants.
4264.

YOU ARE FURTHER COMMANDED TO BRING WITH YOU THE FOLLOWING:
All records in the possession of Wisconsin Department of

Natural Resources related to the Refuse Hideaway Landfill.

FAILURE TO APPEAR MAY RESULT IN PUNISHMENT FOR CONTEMPT.

Theresa A. Evanson 
Wisconsin Department of Natural Resources 
101 South Webster 
P. 0. Box 7921 
Madison, WI

STATE OF WISCONSIN 
CIRCUIT COURT 
DANE COUNTY

Martin Luther King, Jr., Boulevard, Madison, Wisconsin, on

in Case No. 91 CVI

1993, at 8:30 a.m. in the forenoon.
Tuesday, June 22, 1993,



Issued this day of , 1993.

S.C.

Post Office Address;

2

Attorneys for Plaintiff 
Sunnyside Seed Farms, Inc.

KAY & ECKBLAD, 
Robert J. Kay 
Randall J. Andersen 
State Bar Number: 01012266

One Point Place, Suite 201 
Madison, Wisconsin 53719 
Telephone; (608) 833-0077



STATE OF WISCONSIN DANE COUNTY

SUNNYSIDE SEED FARMS, INC. ,
Plaintiff,

V.
Case No. 91 CV 4264

Defendants.

SUBPOENA

THE STATE OF WISCONSIN TO:

Issued this 24th day of June, 1993 .
BELL, METZNER, GIERHART & MOORE S.C.

CIRCUIT COURT 
BRANCH 11

Property Damage
30201

Failure to appear may result in punishment for 
contempt, which may include monetary penalties, imprisonment, and 
other sanctions.

Teresa A. Evanson 
101 South Webster Street
Madison, WI

Barrett B. ^orfieille 
Attorneys/Tor Defendants

P.O. Box 1807
Madison, WI 53701 
(608) 257-3764

REFUSE HIDEAWAY, INC., JOHN W. 
DeBECK and THOMZVS G. DeBECK 
d/b/a LAND DISPOSAL COMPTkNIES, 
MT. HAWLEY INSURANCE COMPANY, 
and RLI INSURANCE COMPTkNY,

Pursuant to Sec. 805.07 of the Wisconsin Statutes, you 
are hereby commanded to appear in person before Hon. Gerald 
Latton, on June 25, 1993, at 10:00 a.m. at Dane County 
Courthouse, 210 Martin Luther King, Jr., Blvd., Madison, 
Wisconsin, to give evidence in the above action.



September 17, 1996

State V. Refuse Hideaway-Re:
Dear Maryann:

Hirsch forIt

Sincerely,

JFK:drm

Linda Meyerc:

received

HP 261996

RECEIVED
SEP 1 9 1996

STATE OF WISCONSIN
DEPARTMENT OF JUSTICE

JAMES E. DOYLE 
ATTORNEY GENERAL

Burneatta L. Bridge 
Deputy Attorney General

OFFICE OF THE 
SECRETARY

123 West Washington Avenue 
P.O. Box 7857
Madison, Wl 53707-7857
JoAnne F. Kloppenburg 
Assistant Attorney General 
608/266-9227
FAX 608/267-2223
TTY 608/267-8902

i^0^ne F. Kloppenbiwg 
Assistant Attorney General

Ms. Maryann Sumi
Department of Natural Resources 
Post Office Box 7921
Madison, WI 53707-7921

This is to acknowledge receipt of the above-entitled referral, 
has been assigned to Cynthia R. Hirsch for review and, if 

appropriate, prosecution.

EMERG & REMEDIAL RESPONSE SECTION 
BUR OF SOLID & HAZRD WASTE^


