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[. BACKGROUND

“AL o The United Statesof America (United States), on behaif of the Administrator of
the United States Enviroamental Protection Agency (EPA), filed a compiaint in-this matter
pursuant to section 106 and section 107.0of the Comprehensive Environmental Response,. .
Compensation, and-Liability-Act (CERCLA), 42 U.S.C. §§ 9606, 9607. ..

B.  -The-United States: irn—i’tsfc:cz'r;}?\pIﬂaintf:seek.s7 inter-alia: (1) reimbursement.of costs.siz+
incurred by EPA and the Department of Justice for response actions at the Refuse Hideaway
Landfill Superfund Site (the Site) in the Town of Middleton, Dane County, Wisconsin, together
with accrued interest; and (2) performance of studies and response work by the defendants at
the Site consistent with the National Contihgency Plan, 40 C.F.R. Part 300 (as amended) (NCP).

C. - In accordance with:the NCP and section 121(f)(1)(F) of CERCLA, 42 U.S.C. ...
§ 9621 (H(1)(F), EPA notified the State of Wisconsin (the State) no later than June 7, 2000, of
negotiations with potentially responsible parties regarding thei implementation of the remedial
action fbr‘ the Site, and EPA has provided the State with an obpoﬁunity to participate in such
negotiations and be a party to this Conseﬁt Decree.

D.  Inaccordance with section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Fish and Wildlife Service on August 12, 1996, of negotiations with poténtiélly
responsible parties regarding the release of hazardous substanées that }nay have resulted.in
injury to the natural resources under federal trusteeship and encouraged the federal trustee to
participate in the negotiation of this Consent Decree.-

E. The defendants who have entered into this Consent Decree (Settling Defendants)
do not admit any liability to the United States arising out of the transactions or oécurrences
alleged in the United States’ complaint, nor dé fhey acknowledge that the release or threatened
release of hazardous substances at or from the Site constitutes an imminent or substantial

endangerment to the public health or welfare or the environment. The Settling Federal Agencies
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do not admit any liability arising oﬁt of the transactions or occurrences aileged in any
counterclaim asseried-by the Settling Defendants.

F - Pursuant to: section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on--
the National-Priorities List; set «forth4at-40»C-.-F.R.. Part 300, Appendix B, by publication-inthe- -
Federavll Register- on. October-14, 1892,.57 f__e_c_‘i,.,-_i?_e_g. 47180, 47184. |

G. .. Beginningin $98%the-WisconsirDepartment of Natural Resources (WBNR)=r -« -
took actions to address the risks posed by the Site, including but not limited to the folldWing: ‘
installing, operating and maintaining a leachate collection syétem;r installing, dperating and
maintaining a landfill gas collection and treatment system; installing water treatment systems in
residences with private drinking water wells that were impacted by contamination originating
from the Site; installing groundwater-moniforing wells on-Site and off-Site; sampling those: - -
monitoring wells and private wells; analyzing the ground water samples for hazardous
substances, pollutants and contaminants; developing a groundwater flow model; and repairing
and maintaining an existing soil cap over the landfill at the Site.

H.  On September 30, 1998, EPA issued a.document entitled “Superfund Prefiminary
Site Close Cut Report, Final Remedial Action for Refuse Hideaway Landfill, Middleton,
Wisconsin.” On page 5 of.that document, EPA concluded: “The September 30, 1998 ESD
documented that, based on the 1998 groundwater data, coﬁstru;tion of :a groundwater pump
and treat system is not ne'cess'_ary. Therefore, all construction activities under the June 28, 1995
ROD, as amended by the September 30, 1998 ESD are complete. Long-term operatioh,
maintenance and monitoring of thé landfill cap, gas/leachate systems and grouhdwater in
bonjunction with five year reviews are the only activities remaining for the site.” Pursuant to the
requirements of this Consent Decres, the Settling Performing Party has agreed to undertake
' ceriain activities tp éomplete thel Remedial Action at the Site. These remaining activities are
identified in the definition of Rémedial Action contained in Section IV (Definitions) of this Consent

L

-2 -



Decree.

I. ~ Inresponse toarelease or @ substantial threat of arelease of a hazardous . .
substances at or from: the Site, during October 1993 the WDNR, in:part funded-by EPA-pursuant

to a cooperative agreement;, commeneed a-Remedial Investigation and Feasibility Study (RI/FS)--

r:d:':~-:"vrzm?i?he-WDNR'compieTed?a"Remediaszln\’/estigatiom--(RI)s Reporton-September 12, ~q-5 - -
1984, and ‘the WDNR completed a Feasibility Study (FS) Report onFebruary‘B, 1995.
K. Pursuant to section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on-March 6, 1995, in a
méjor local newspaper of general 'circuiation. EPA provided an opportunity for written and oral
comments from the publii: on tiiEf proposed plan forv remedial action. A copy of the transcript-of -
the public meeting is available to the public as part of the administrative record upon-which the
Regionai Administrator and the Secretary of the Wisconsin Department of Natural Resources
based the selection of the response action.
L. = The decision by EPA on the remedial action to be implemented at the Site is
'embodie.d in a final Record of Decision (ROD), as modified by-an Explanation of Significant
Differences. The ROD weis executed by .the designee of the Regional Administrator of EPA
Region 5 on June 28, 1985, and by the Secretary of the Wisconsin D.epairtment of Natural
AResources on May 30, >1 995. The ROD includes a responsiveness summary to the public
comments. Notice of the final plan was published iri accordance with sections 117(b) and
117(d) of CERCLA, 42 U.S.C. §§'9617(b), 9617(d). The ESD was executeci by the designee of
the Regional Administ.rator of EPA Region 5 on September 30, 1995. Notice of the ESD was"
pLibiished on November 5, 1998, in a major local newspaper of general circulation, in
accordance with sections 117(c) and 117(d) of CERCLA, 42 U.S.C. §§ 9617(c), 96i7(d). The

ESD is included in the administrative record for the Site. |

-
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M. An Administrative Order on Consehf Regarding Remedial Design and Operation
and Maintenance (AQC) for the Site was issued by the designes of the Regional Administrator:
of EPA Region 5 on-April 8, 1897 :-Forty-two-Respondents signed the AOC." Under the AQC
those Respondents-agreed to perform; inter alia; the remedial design for the remed‘y selectedin -
the ROD-and the ESD.- Under.the AQC,; ,the-.Resp.ondents.also«fundéd a period :of. operatiorrand -
maintemance of the existing remedy components (described in Para-graph G, above).” In addition
to the forty-two Respondents who signed the AOC, other entities provided funding for
performance of the work required by the AOC; those patrties, identiﬁed as “Performing Parties
under the AOC?, are'listed in Appendix H.

N. The Settling Performing Party states that the State’s obligations under this Consent
" Decree to perform Work will:-be implemented bykthe State under the management ofthe~ -~
Wisconsin Department of Natural Resources (WDNR). The Settling Performing Party further
states that the Attorney General of Wisconsin has the constitutional and legal authority to enter
into this Consent Decree on behalf of the State of Wisconsin, purguant to Wis. Stat.

§§ 165.25(6)(a) and 165.25(6)(e), Wis. Const. art. V1, §3, and other applicable state Iaws.’ To
assure compliance with this Consent Decree the Attorney General of Wisconsin, as re‘presented
by an assistant Attorney General who has been properly delegated full and complete authority to
represent the State, will sign this Consent Decree. The State of Wiscon;%in does not agree to
the use o_f this Consent Decree, or any provision therein, in any mattér unrelated to the
enforcement of this Consent Decree.

0. Based on the inférmation presently available to EPA, EPA believes that the Work
will be properly and promptly conducted by the Settling Performing Party if conducted in
accordance with the requifements of this Consent Decree and its appeﬁdices. “ A

P. | Solely for the purposes of section 113(j) of CERCLA, the Remedial Action

selected by the ROD, as modified by the ESD, and the Work to be performed by the Settling
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Performing Party shall constitute a responsea action taken or crdered by the President.

- @7 T Tne Parties tecoghize, and thé Court by entering this Consent Decree finds, that
this Consent.Decree has been negotiated:by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
interest; COTIEIE NS BIETIRSECT UYL COIRNE b e e dmtrs O shvm et T

SRR N Sant T

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. &§§ 1331 and 134-5, and42U.8.C. §§ 8606 and 9613(b). This Court also has personal~
jurisdiction over the‘Settling Defendants. Solely for the purposes of this Consent Decree and
the underlying complaint, the Settling Defendants waive all objections and défensés that they
may have to jurisdiction of the Court or to venue in this Disfrict. The Settling Defendants shaH‘ »

not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce

this Consent Decree.

it. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
the Settling Defendants and their successors and assigns. Any bhange in ownership or
corporate staths of a Settling Defendant including, but not limited to, any transfer of assets or
real or personal property, shall in no way alter such Settling Defehdant’s'responsibilities under
" this Consent Decree.

3. The Settling Performing'Party shall be responsib!e for ensuring that ité

contractors and subcontractors perform the Work contemplated herein in accordance with this
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Consent Decree. With regard to the activities undertaken pursuant to this Consent Decree,
each contractor-and-subcontractor-shall be deemed to e i a contractual relationship with the
Settling Performing Party-within.-the. meaning of section 107(b)(3) of CERCLA, 42 U.S.C: -«

§ 9607(b)(3).- - -

oo o (VL DEFINITIONS - oo v s = e

Lot ridnless:otherwise:expressly provided herein, terms usediithis'Consent Dedree
whicn are defined in CERCLA orin reg‘ulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the éppendices aﬁached‘ hereto and incorporated hereunder,
the following definitions shall apply:

+ “Administrative Order on Consent” or ‘AOC" shall mean the aoministratiVé*‘ordér-“issuéd
by EPA on April 8, 1897, to 42 Respondents for Remedial Design and one year of operation and
maintenance at the Site.

"-CERCLA" shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

"Consent Deoree” or “this Agreement” shall mean this Decree and all appendices
attached hereto (listed in Section XXIX). In the event of conflict between this Decree and any
aopondix, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
day" shall mean a day other than a Saturday, Sunday, or federal holiday. In computing any
period of time undelr this Consent Decree, where the last day would fall on a Saturday, Sunday,
or Federal holiday, the period shall run until the close of business of the next wofkino day.

"ERPA" shall mean the United Stafos Environmental Protection Agency and any
successor departments or agencios of the United States.

“ESD” shall mean the Explanation of Significant Differences relating to the Site which
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was signed by the designee of the Regional Administrater of EPA Region 5 on September 30
1998, and allfattyachmenté{hereto. The-ESD:is attached aé AppendixB. - - =r e osmoeas

- "Future Response Coéts"' shall mean all costs, including, but notlimited.to; direct-and:-
. indirect costs, that.thé United- States incurs in reviewing or developing plans, reports and other
items. pursuant to this Consent Decree, verifying the WQFK,‘;QL,othe_r:\zv-ise;_ﬂimplementing;_-.'
overseeing;erenfarcing:this Comsent Decree;including:: but-not limitedstoe, payrolicostsz: =
contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections VH.
Future Response Costs valso shall include 'all‘lnterim Response Costs, and alt Interest on the
Past Response Costs that has accrued pursuant to 42 U;.S‘C. § 9607(a) during the period from
July 31, 2000, to the date of entry’oflthis Consent Decree. Future Résponse Costs do Hot
include costs incurred by: EPA in connection with-the circumstances réferemced.-in-«\ParagFaphs
83 and 84.

“GroundWater Monitoring Program for Remedial Action” shall mean the groundwater
monitoring program as described in the EPA-approved final groundwater monitoring program
submission which is being developed pursuant to the Remedial Design Scope of Work
(Appendix D). |

"Interest” shall mean interest at the vrate specified for interest on investments of the

‘Hazardous Substance Superfund established under Subchapter A of Ch-apter 98 of Title 26 of .
the U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C.
§ 9607(a).

"Interim Response Costs" shall mean all costs, including direct and indirec’t oosfs,

(a) paid by the United States in connection with the Site betweén July 31, 2(500, and the
-effective date of this Consent Decree, or (b) incurred prior to the effective date of this Consent
Decree but paid after that date.

"Municipal Solid Waste" shall mean all waste materials generated by households,
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including single and multi-family residences, and hotels and motels. The term also inciudes
waste materials generated by commercial, institutional, and industrial sources, to the extent
such wastes: (A) are essentially the same as waste normally generated by households, or

(B) are collected and disposed of with other municipal solid waste of sewage sludge as part of

normal- municipal:solid-waste:collection services and, regardless.of when generated, would-be -

considered-conditionally exempt small-quantity generator wasteunder regulationsissued v =

puréuant to section 3001(d)(4) of the Solid Waste Disposal Act, 42 U.S.C..§ 6921(d)(4).
Examples of Municipal Solid Waste include food and yard waste, baper, clothing, appliances,
consumer product packaging, disposable diapers, office supplies, cosmetics, glass and metal
food containers, elementary or secondary school science laboratory wa'ste, and household
hazardous waste. The term does not include combustion ash geﬁerated 'by‘reé'ouréeﬁ recovery
facilities or municipal incinerators, or waste from marﬂufacturin‘g or processing (including
pollution control) operations not eséentiaﬂy the samé aé waste normally generated by
H households. |

"Natibnal Contingency .Plan“ or "NCP" shall ‘meanfthe National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance” or "O & M" shall mean all activities.required to maintain the
effectiveness of the Remedial Action, after the combletior\ of the Remedial Action has been
certified pursuant to Paragraph 47 of this Consent Decree, as required under the Remedial
Action Scope of Work, and as required under the Operation and Maintenance Plan which is
being developed pursuant to the AOC and the Remedial Design Scope of Work.

"Owner, Operator, or Lessee of Résidential Propérty" shall mean‘ a person Who owns,
operates, manages, or leases Residential Property and who uses or allows the use of the

Residential Property exclusively for residential purposes.
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"Paragraph” shall mean a portion of this Consent Decree identiﬂ.ed by an arabic numeral
or.an uppercaseletter” - 77 . i .

"Parties™ shall mean the United States and the Settling Defendants.

"Past Response Costs" shall mean all-costs -including, but-net limited to, dil;ect and - -
indirect-coststhat the United States:paid at orin-connection with-the Site-threugh July 3152000,
p!us‘l»nterest‘on"‘aiilréuch=c‘osts:‘-which“hss :accrue“d-pursu¢ant~tcr4"‘2ﬁ‘bj'a:8‘%c. § 9607 (a) through such
| date.

"Performance Standards” shall mean the cleanup standards and other measures of
achievement éf the goals of the Remedial Action, set forth in Section VLA of the ROD as
modified and Section Il of the Remedial Action Scope of Work, and include standards of control,
quality criteria‘and other substantive requirements, criteria, or limitations including all Applicable
or Relevant and Appropriate Requirements (ARARé) identified in the ROD as modified by the
ESD.

“Performing Parties under the AOC” shall mean the 42 -entities which signed the
Administrative Order oh Consent (issued by EPA on Abril 8, 1997, and wﬁich called for -
performance of the Remedial Design and one year &f éperation and maintenance of the existing
remedy components at the Site) and the additional parties which provided funding to perform the
work required by the AOC. The “Performing Parties under the AOC” aré listed in Appendix H.

"Plaintiff" shall- mean the United States.

"RA SOW" or “RA Scope of Work" shall ﬁwean the Remedial Action Scope of Work for
implementation of the Remedial Action and Operation and Maintenance at the Site, attached
hereto as Appendix E ’of this Consent Decree, and any modifications made in accordance with

this Consent Decree.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6301 et

seq. (also known as the Resource Conservation and Recovery Act).
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“RD SOW" or “RD Scope of Wofk” shall mean the Scope of Work for design of the
implementation-of-the Remedial Action and Operation and Maintenance at the Site, attached -
hereto-as Appendix D of this Consent-Decree. R T R Rt

"Record of Decision" or "ROD" shall mean the EPA Record of Decision -relating'to the---
Site signed on_June-28; 1895; by the designee of the ‘Regional Administrator, EPA Region 5,
and all attachmentsitherete:-The-ROD s attached as-Appendieis = uues in fa Stz iz o

"Remédiai Action” shall mean those activities, except for Operation and Maintenancs,
undertaken or to be undertaken by the Settlintg F’erforrﬁing Party to implement the ROD as
‘mo'diﬁed by the ESD. “Remedial Action” also-shall include those activities set forth in the
Remedial Action Scope of Work, including any subsequent modifications approved by EPA.

The Remedial Action Scope of Work (Appendix E); identifies the reméininé activitiés necessary. |
to complete the Remedial Action at the Site. This includes: |
1) Preparation and submission to EPA of the documents specifying the manner
in which the Settling Performing Party will perform the Remedial Action, which
~documents shall include a Performance Standard Verification Plan (which Plan
shall be comprised of a Groundwater Monitoring Program, a Quality Assurance
Project Plan, and a Field Sampling Plan), an updated or amended Health and
Safety Plan, and an updated or amended Operation and Maintenance Plan;
2) Notifying EPA of the selected Supervising Contfactor;
3) Implementing and performing the‘Remedia! Action;
4) Submitting to EPA annual progress reports;

5) Assisting in the preparation of five-year review assessments; and

6) Schedulihg and participating in a pre-certification inspection for completion of
the Remedial Action, and submitting a written report to EPA.

““Remedial Action Objectives” shall mean the goals of the Remedial Action, set forth in
Section VILA of the ROD as modified by the ESD and Section |l of the Remedial Action Scope of
Work, and include attainment of the Performance Standards, standards of control, quality criteria

and other substantive requirements, criteria or limitations including all Applicable or Relevant
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and Appropriate Requirements (ARARSs) identified in the ROD as madified by the ESD,
"Remedial Design" shall mean those ‘activities that hiave been, and are to be; undertaken

by the Performing Parties under:the AOC and by-the Settling Performing Party to develop-the

final drawings, plans-and speciﬂc.ations for the Remedial Action-pursuant-to the RD Scope-of

Work, as approved-by EPA: - v o cimm me e s

"RemedialDesigr-ReportshalFmean the document discussedinthe RemedialDesign

I3

Scope of Work, including any amendments or supplements, that has been and is being
developed by the Performing Parties under the AOC and the Settling Performing Party, and that .
is approved by EPA.

"Residential Property" shall mean single or multi-family résidences, including accessory
land, buildings, or improvements incidental to such dwellings, which are exclusively for :
residential use.

"Section" shall mean a portion of‘this Consent Decree identified by a roman numeral,
unless some other document is explicitly referenced.

"Settling Defendants” shall mean those Ez;arties that are identified in Appendix F and that'
also have signed this Consent Decree. For purposes of this Agreemeﬁt, Settling Defendants
include the Settling Performing Party.

"Settling Federal Agencies" shall mean those departments, agen.cies, and
instrumentalities of the United States identified in Appendix G, which are resolving an;/ claims
which have been or c'oul.d be asserted égainst them with regard to this Site as provided in this

Consent Decree.

“Settling Performing Party” shall mean the State of Wisconsin (the “State” as defined in

this Section).

"Sewage Sludge" means solid, semisolid, or liquid residue removed during the treatment

of municipal waste water, domestic sewage, or other waste water at or by publicly owned or
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federally owned, treatment works.

"Site” shall mean the Refuse Hideaway Landfill- Superfund Site, encompassing =" 7 =
approximately 40 acres and:located in Sectidn 8, Township 7N; Route 8E, of the- Town-of - -
Middletoh; Dane County,-Wisconsin, off of .S, Route-14-approximately two miles-west of the
. City of Middléton, and depicted generally on the map attached as Appendix C.

'S mans‘-‘Bms-in‘ess":éﬁaﬂ mean any: business entity-thatemptoys normore tham+00~ Szt
individuals and is a "small stiness concern“‘ as defined under the Small Business Act
(15 U.S.C. § 631 et seq.).

"Small Nonproﬁt Organization" shall mean any organization that does not distribute any
part of its income or profit to its members, directors, or ofﬁbers, employs no more than 100 paid
individuals at the involved chapter, office, or department; and Was- recognized as-a nonprofit - -
organization under section 501(c)(3) of the Internal Revenue Code of 1986.

"Source Control Systems” shall mean the followiné actions undertaken by, and systems
- installed by the WDNR: a leachate collection system, a landfill gas collection and treatment
system, water treatment systems in residences with private drinking wéter wells that were
impacted' by contamination oriéinating from the Site, groundwater monitoring wells located on-
Site and off-Site, and a soil cap over the landfill at the Site.

"State" shall mean the State of Wisconsin including all departme;wts, age»nCies,
inst'rumental‘ities, divisions, offices, and other units of the government of the State of Wisconsin.

“Superfund” shall mean, with respect to payments made under this Consent Decree, the
Hazardous Substance Superfund established by 26 U.S.C. § 9507. |

| "Supervising Céntraotor" shall mean the principal contractor retained by the Settling
Performing Party to implement the Work under this Consent Decree.

“United States" shall mean the United étates of America, including its dep_artrhents,

agencies, and instrumentalities, which includes, without limitation, EPA, the Settling Federal_»

-12 -



Agencies and any federél natural resources trustee.

“Waste Material"shall'mean (1)any'hazardous substance” unde‘.r"section 101(14) of
CERCLA, 42 U.S.C. § 9601(14), (2) any pollutant-or contaminant under section 101(33),:42
U.S.C. §8601(33); and- (3) any-v”solid-waste"'vunder»section1~OO4(27§ of RERA, 42 U.S.C. -

§ 8903(27 )z - e -

: "\Wisconsin-State-Lawrshalkmearrthe \Ni‘sconsini@‘onstit’ut-'rdnzi;.the Wisconsin Statutes,
any relevant laws enacted through Sessioﬁ Laws by the Wisconsin Legislature, administrative
rules duly promulgated by a Wisconsin state agency, and Wisconsin case law. Th;e phrase
"subject to the limitations of Wisconsin AState Law" in this Consent Decree shall be deemed to
include a reference to article VIll, section 2 of the Wisconsin Constitution; section 20.803(1) of
the Wisconsin Statutes, State bid and contracting statutes applicable to WDNRas.an-agency of
the State; and other applicable limitations under Wisconsin law by \)irtue of the nature of the
Settling Performing Party.

"WDNR" shall mean the Wisconsin Department of Natural‘Resources and any successor
departments or agencies of the WDNR.

"Work" shall mean all activities the Settling Performing Party is required to perform under |

this Consent Decree, except those required by Section XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Obijectives of the Parties. The objectives of the Parties in entering into this

Consent Decree are to protect publfc health or welfare or the environment at the Site by the
design and implementation of respénse actions at the Site by the Setfcling Performing Party , to
reimpurse response costs of the Plaintiff, and to resolve the; claims of the Plaintfff against
Settling Defendants and the claims of the Settling Defendants which have been or could have

been assearted against the United States with regard to this Site as provided in this Consent
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Decree.

8. Comm’itmentS'bv;Se’ctlino Defendants and Settlinag Federal Agencigs- - —- -

a.. . .Settling Defendants shall reimburse the United States-for Past Response
Costs and Future Response Costs as provided.in.this Consant Decree. The Settling Federal
Agencies shall reimburse the EPA Hazardous Substance Superfund for Past R@_s_gonse.Costs
and Future.Response Gosts,as:provided-in:this:Consenkbecres: .- s vy ane

5 b. The Settling Performing Party shall finance and perform the Work in

accordance with this Consent Decree, the ROD as modified by the ESD, the RA SOW, and the
documents specifying the manner in which the Settling Performing Party will perform the
Remedial Action at the Site and other plans, standards, specifications, and schedules as set
forth in subparagraph 10.b vor developed by the Settling‘PerT’orrhimg Party and approved by.ERA
pursuant to thAis. Consent Decree. To that end, the Settling Performing Party may enter into
contracts that prﬁvide for the performance of work required under this Consent Agreement,
subject to provisions of Wisconsin State Law and Paragraph 6.c of fhis Consent Decree,
including those that condition performance of the work on the avaiiability of funds.

o The Parties to this Consent Decree recognize and acknowledge that the
obligations of the Settling Performing Party to pay Past Response Costs and Future Respornise
Costs and to finance and perform.Work under this Consent Decree.can .only be paid from: |
approprfated funds legally available for such pufpose. Notwithstanding any other provision
herein, nothing in this Consent Decree shall be interpreted or construed as an agresment,
commitment or requirement that the Settling Performing Party obligate or pay funds in
coniravention ‘of Wis. Stat. § 20.903(1) or Wis. Const. art. VI, §2, or of any other applicable
Wisconsin State Law. The terms and limitations of this Paragraph are referred to elsewhere in
this Consent Decree, but the absence of any such cross-reference elsewhere in this Consent

Decree is not intended to diminish the applicability of the terms and limitations of this Paragraph.
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- - d: 7 Until'it has satisfied all of its obligations under this Consent Decres, "~
including, but.not limited to, its obligations under Sections VI (Performance of the Work by the
Settling Performing Party); XVI-(Reimbursement of Response Costs),-and-XVIl (Indemnification
and Insurance), the Settling Performing-Party shall include in each of its budget requests to the
Wisconsin Legislaturesmade throygh the WDNR, requests for funding sufficient to allow the
Settling Performing 'Party to complete the Work, and satisfy or pay all of its obligations under this
Consent Decree. |

e. _If EPA assumes performance of the Work 6r any portion thereof due to
the fact that the Settling Performing Party has insufficient funds to timely perform the \Nbrk, the
Settling Performing Party is obligated under this Consent Decree to seek funding to reimburse.
EPA for costs EPA incurs in performing such Work, and the Setﬂing Performing Paﬁy will
request funding to-reimburse EPA for such costs in the Settling Performihg Party’s future budget
requests to the Wisconsin Legislature in accordance with Paragraphs 6.c and 6.d above.

f. As of the effective date of this Consent Decree, the Settling Performing
Party shall be substituted for the Performir;g Parties under the AOC, and shall be responsible for
the satisfactory performance and completion of all obligations under the AOC, and the
Performing Parties under the AOC shall bé discharged from further resp.onsibility under the
AOC. The Settling Performing Party agress to this substitution in exchange for pé);ment by the
Performing Parties under the AOC of the a'mount.of $55,716.15. Payment by the Performing
Parties under the AOC of this amount to the Setﬂihg Performing Party shall be made payabie to

“Wisconsin Department of Natural Resources” and shall be paid within the time period set forth

in Paragraph 51.a of this Consent Decree.

7. ‘Compliance With Aoplicable Law. All activities dndertaken by the Settling

Performing Party pursuant to this Consent Decree shall be performed in accordance with the
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requirements of all applicable federal and state laws and reguiations. T.he Settling Performing-
Party also must comply with -all applicable or relevant and appropriate requirements- of all-federal
and state envfronmentai, laws as set forth inthe ROD as modified by the ESD-and.in the RA- -
SOW. The activities conducted pursuant to this Consent Decree, if approved by EPA, shall be-
considered to be.consistent with.the NCP.. - - -

::’.;871;.:f'-—-"-irnE’ermits.is‘;i:‘:;"r:":_: CORT R L D cbeiihesTof Tl Flasebiinocs sl £0ur

a. As provided in section 121(e) of CERCLA and séction 300.400(e) of the
NCP, no permit shall be required for ahy portion of the Work gonducted entirély on-Site (i.e.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the Work that is not on-Site
requires a federal or state permit or-approval, theSettling Performing Party-shall submit-timely-
and cqm.plete applications and take all other actions necessary to obtain all such permits or
-approvals. |

b..‘ Tﬁe Settling Performing Party may seek relief under the provisions of
Section XVIH (Force Majeure) of this Consent Decree for' any delay in the performance of the
Work resulting frém a failure to obtain, or a delay in obtafnir{g, any permit required for the Work.

C. This Consent Decres is not, and shall not be construed to be, a permit

issued pursuant to any federal or state statute or regulation. '

VI. PERFORMANCE OF THE WORK BY THE SETTLING PERFORMING PARTY

g. - Selection of -Supervising Contracior,

a. = All aspects of the Work to be performed by the Settling Performing Party
pursuant to Sections VI (Performance of the Work by the Settling F’erforming Party ), VI
(Remedy Review), VIl (Quality Assurance, Sampling and Data Analysis), and XV (Emergency

Response) of this Consent Decree shall be under the direction and supervision of the Settling
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Performing Party or, as it may delegate, under that of the Supervising Contractor, the selection
of which shall be subject to disapproval by EPA. Within 15 days after the lodging of this
Consent Decree, the Settling Performing Party-shall notify EPA in writing of the name- title, and
qualifications of any-contractor selected-or otherwise proposed to be the Supervising-Contractor.
EPA will issue a notice of acceptability for any contractor selected or otherwise propesed to be
the Supervising-€ontractor. - lfat-any time-thereafter the Settling:Performing-Party: proposes-to-
change a Supervising Contractor, it shall give such notice to EPA and must obtain from EPA a
notice of acceptability for that new Supervising Contractor before the new Supervising
Contractor performs, directs, or supervises any Work under this Consent Decree. The proposed
Supervising Contractor will be considered approved unless rejected by EPA within 30 days of
submissior. ln‘the event of a sudden and unexpected withdrawal of the Supervising Contréctor,
the Settling Performing Party may continue work as neceséary until a replacement Supervising
Contractor is selected and approved.
b, If EPA disapproves the selected or otherwise proposed Supervising

Contractor, EPA will notify the Settling Pérformiﬁg Party in writing. The Se;ttling Performing
Party shall submit to EPA a list of contractors, including the qualifications of each contractor, that
would be acceptable to it within 30 d‘ays of receipt of EPA'S disapproval of the contractor
previously proposed. EPA will provide written notice of the names of aﬁy contractor(s) that it
disapproves and a notice of acceptability with respect to any of the other contractors. The
Settling Performing Party may select any contractor from that list that is not’disapproved and
shall notify EPA of the name of the coniractor selected within 21 days of EPA's noticé of
ac.ceptability‘

c.  IfEPAfailsto proVide written notice of acceptability as provided in this
Paragraph and this failure prevents the Settling Performihg Party from meeting one ovr more

deadlines in a plan approved by the EPA pursuant to this Consent Decree, the Settling
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Performing Party may seek relief under the provisions of Section XVIill (Force Majeure) hereof.

“10. RemedialSghgn" U T T TR TmTame s oo

a. Withih-120 days-after EPA's issuance of a notice of acceptability pursuant
to Paragraph 9, and in accordance with the schedule in the RA SOW, the Settling Performing
Party shall subrr;it to EPA documents specifying the mannerin which the Settling Performing>
Party- W-HlﬂééFfdrﬁr’fffhe"s'REme"di"aFA‘cﬁon=at* the Site THese-documents specifying the maﬁher in
which the Settling Performing Party will perform the Remedial Action at the Site shall provide for
implementation of the remedy set forth in the ROD as modified by the ESD and shall provide for
achievement of the Performance Standards, in accordance with thisl Consent Decree, the ROD,
the ESD, the RA SOW, and the design drawings, plans and specifications (ﬁeveloped in the
Remedial Design Report and as approved by EPA. Upon EPA's receipt and approval ¢f these
documents referenced in the prior two sentences, these_ documents shall be incorporated into,
and become enforceable under, this Consent Decree. These documents shall include a Health-
and Safety Plan for field activities required for the Work which éonforms to the applicable
Occupational Safety and Health Administration and EPA requirements including, but ﬁot fimited
to, 29 C.F.R. § 1910.120. | |

b. The documents specifying the manner in which the Settling Performing
Party will perform-the Remedial Action at the Site shall include the folI‘OV\;ing, as appropriatec
plans and schedules for implémentati_on of all Remedial Action tasks identified in Section IV of
the RA SOW and the approved Remedial Design Réport, Groundwater Monitoring Program for
Remedial Action document (developed as part of the approved RD), a Quality Assurance |
Project Plan, a Field Sampling Plan, a Health and Safety Plan, an O & M Plan, drawings,
specifications, and as-builts. The documents specifying the manner in which the Settling
Performiné Party will perform the Remedial Action at fhe Site also shall include an ini{iél general

schedule for implementation of all Remedial Action tasks identified in the final design submittals
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and shall identify the initial formulation of the Settling Performing Party’'s Remedial Acticn
Project :Team:(incfudihg-,—but not limited to; the Supervising Contractor).’

~-c. ~ Upon EPA's receipt-and approval,.pursuant to Section Xi: (EPA Approval
of Plans and Other.Submissions), of the documents specifying the manner in which-the-Settling
Performing.Party will. perform the Remedial Action at the Si’_ce, the »Sett!ing.Perfvorming Party shall -
implemem;:tbe;.éte:tiyities;r;equired; for:the:RemediabAction. = «smwierrss inul 2 vrmirnoins

11. The Settling Performing Party shall continue to implement the Remedial Action

until the Performance Standards are achieved and shall implement the O & M for so long

thereafter as is otherwise required under this Consent Decree.

12. Modification of the RA SOW or Related Documents.

a. - If EPA detefmines that modification to the work specified inthe RA-SOW,
and/or in the documents specifying the manner in which the Settling Performing Party will
perform the Remedial Action at the Site which are developed pursuant to the RA SOW, is
necessary to achieve and maintain the Performance Standards or to carry out and maintain the
effectiveness of the remedy set forth in the ROD as modified by the ESD, EPA may require that
such modification be incorporated in the RA SOW and/or such documents specifying the
manner in which the Settling Performing Party will perform the Remedial Action at the Site.
Providéd, however, 'that a modification may only be required pursuant to.this Paragraph to the
extent that it is consistent with the scope of the remedy selected in the ROD as modified by the
ESD. |

b. = Forthe purposes of this Paragraph 12 and Paragraphs 47 'and 438 only,
the "scope of the remedy selected in the ROD as modified by the ESD" is: imposition of deed
restrictions and/or zoning controls on the Site; maintenance of Site security; monitoring,
operation and maintenance, repair and modification and/or upgrade of Source Cohtrol Systems

at the Site including the landfill cap; the leachate collection and extraction for treatment system,
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and the landfill. gas collection, extraction and destruction (filare) system; off-loading of collected
leachate and-transport to an appropriately licensed wastewater treatment facility; operating an
on-Site and off-Site groundwater monitoring program designed to determine whether in-situ. -
bicremediation of contaminants in the groundwater is occurring, until the Remedial Action
Objectives for groUndw-ater are attained as specified in the ROD and ESD;-continued-operation
of water treatment:systems. currently installed: at: pr.ivate-:r-.esidencesuhti:lﬁsafe:: Brinking"Water Act-
MCLs are no longer exceeded in two consecutive semi-annual rounds of groundwater
ﬁonitoring at a particular private residence; and, as a contingent remedy, installation of
additional water treatment systems at brivate residences.

C. If the Settling Performing Pérty objecté to any modification determined by
EPA to be necessary pursuant to this Paragréphr, it may seek dispute resolution pursuantto - -
Section XIX (Dispute Resolution), Paragraph 63 (record review). The RA SOW and/or re!ated‘
documents, plans, drawings and specifications shall be modified in accordahce with final
resbiution of the dispute.

- d. The Settling Performing Party shall implement any work required by any
modifications that, in accordance. with this Paragraph, are incorporated in the RA SOW ana/or in
the documents (including but not limited to pians, drawings and specifications) which specify the
manner in which the Settling Performing Party shall perform the Remedi-al Actioﬁ at the Site.

e. Nothing in this Paragraph shall be construed to limit EPA's authority to
require performance of further response actions as otherwise provided in this ansent Decree.
13. The Settling Performing Party acknowledges and agrees that nothing in this
Consent Decrée, the RA SOW, or the documents specifying the manner in which the Settling
Performing Party will perform the éemedial Action at the Site, constituteé a warranty or
representation of any kind by Plaintiff, or by th‘e State in its capacity as a governmental entity

which concurred on the ROD and ESD pursuant to the NCP, that compliance with the work
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requirements set forth in the RA SOW and those documents will achieve the Performance
SANGArAS. - -t e e mm e e

14. The Settling Performing Party shall, prior to.any off-Site shipment of Waste
Material from the Site to an oQt~of—state waste managemeht facility, provide written notification to
the appropriaté state environmental official in the receiving facility's state and to the EPA Project
Coordinator of:such »shipment-of-Waste Material: :Howeversthis notification-requirement:shall not
apply to any off-Site shipments when the total volume of all such shipments will not exceed 10

cubic yards.

-

a. The Settling Pen‘orfning Party shall include in the written notification the
following information, where available: (1) the name and location of the facility to Which the
Waste Materials. are to be shipped; (2) the type and quantity-of the:Waste Materials to be -
shipped; (3) the expected schedule for the shipment of the Waste Materials; and (4) the method'
of transpo&ation. ‘The Settling Performing Party shall notify the state in which the planned
receiving facility is located of major changes in the shipment plan, such as a decision to ship the
Waste Material to another facility within that state or to a facility in another state.

b.  The identity of the receiving facility and the receiving state will be
determined by the Settling Performing Party following the award of the contract for Remedial
Action construction. The Setiling Performing Party shall provide the info‘rmation required by
Paragraph 14.a as soon as practicable after-the award of the contract and before the Waste

Material is actually shipped.

15. Pavments by Settling Performing Party to Others. The Settling Performing Party

shall reimburse the owners of the two existing point-of-entry treatment systems that were
installed to remove contaminants from the two private water supplies that were imbaoted by
contaminants from the Site. Within ninety (80) days of the lodging of this Consent Decree, the

Settling Performing Party shall pay $12,000 to each of the two owner couples of the two existing
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point-of-antry treatment systems, Al and Jean Stoppleworth and Steve and Shirley Noles.
These payments are full compensationTor the past costs paid oy thase owners for operation:and

maintenance of the point-of-entry treatment systems. -

e .. ML REMEDY REVIEW- -~ o o - -

o 362 e.::Eeriedic~Re.\x'Lew;;;Ih.esSettlimg:-P;erﬁonmiﬂg:Paﬂty: shall-conduct-any studiesand~ " - -
investigations as requested by EPA, in order to permit EPA to éonduct reviews of whether the
Remedial Action is protective of human health and the environment at least every five years as

required by section 121(c) of CERCLA and any applicable regulations.

7. EPA Selection of Further Response Actions. If EPA determine'é, at any time, that

the Remedial Action is not protective of human health and the environment, EPA may select

further response actions for'the Site in accordance with fhe requirements of CERCLA and the

“NCP.

. 18. Opportunity To Corﬁment. Setiling Defendants and, if reqdired by sections
113(k)(2) or 117 of- CERCLA, the public, will be provided with an opportunity to comment on any
fuﬁher résponse actions proposed by EPA as a result of the review conducted’pursuant to
section‘ 121’(c) of CERCLA and to submit written comments for the record during the comment

period.

19. ' Seitling Performing Party’'s Obligation To Perform Further Response Actions. If

EPA selects further response actions for the Site, the Settling Performing Paﬁy shall undertake
such further response actions to the extent that thé reopener cdnditions in Paragraph 79 or
Paragraph 80 (United States' reservatio-ns of liability based on unknown conditions or new

information) are satisfled. The Settling Pen‘orming Party may invoke the procedures set forth in
| Section XIX (Dispute Resolution) to diépute: (1) EPA's determination that the reopenér

conditions of Paragraph 79 or Paragraph 80 of Section XXl (Covenénts by Plaintiff) are satisfied,
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(2) EPA's determination that the Remedial Action is not protecﬁvg of human health and the
environment, or (3) EPA's selection-ofthe-further response actions. 'Disputes pertaining to -~
whether the Remedial Action is protective or to EPA's selection of further response actions shall
be resolved.pursuant to Paragraph 65 (record review). -

.. 20.. .- Submissions of Plans. |f-the Setiling Performing Party is.required-to perform .-

further tespense-actions pursuantto-Paragraph.19; it shall:submit:a plan-forsuch-work to ERPA -
" for approval in accordance with the procedures set forth in Section VI (Performance of the Work

by the Settling Performing Party) and shall implement the plan approved by EPA in accordance

with the provisions of this Decree.

Vill. QUALITY ASSURANCE; SAMPLING; AND:DATA ANALYS!S S

21. The Settli’ng Performing Party shall use quality assurance, quality control, and
chain of CUsto‘dy procedures for all treatability, design, compliance and moﬁitoring éamples in
accordance with "EPA Requirements for Quality Assurance Project Plans for Environmental
Data Operation," (EPA QA/RS; "Preparing Perfect Préject Plans,” (EPA /600/9-88/087), and
subsequent amendments to such guidelines upon notification by EPA to the Settling Performing
Party of such amendment. Amended guidelines shall apply only to procedures conducted‘aﬁer
such notification. The Settling Performing Party shall submit to EPA for ;approvai a Quality
Assurance Project Plan ("QAPP") that is consistent with the RVA‘SOW, the NCP and applicable
guidance documents. This QAPP may be a project document already existing for the Site or an
amendment or update to an existing document.  If relevant to the proce.eding, the Parties agree
that validated sampling data generated in accordance with the QAPP(s) and reviewed and
approved by EPA shall be admissible as evidence, without objection, in any proceeding under
th<i/s Decree. The Settling Performing Party shall ensure that EPA personnel and its authorized

representatives are allowed access at reasonable times to all laboratories utilized by the Settling



Parforming Party in implementing this Consent Decres. In addition, the Settling Performing
Party shall ensure that such raboratories shall analyze all samples submitted by EPApursuant
o the QAPP for quaiity assurance monitoring. The Settiing Performing:Party shall ensure that
the laboratbries it utilizes for the analysis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods. Accepted EPA methods consist of those
methods which are documented-in.the-"Centract-ab Program:Statemient:of Work for Inorganic
Analysis" and the "Contract Lab 'Program Statement of Work for Organic Analysis," dated
February 1988, and any amendments made thereto during the course of the implementaﬁon of
this Decree. The Settling Performing Party shall ensure that all laboratories it uses for analysis
of samples taken pursuant to this Consent Decres participate in an EPA or EPA-equivalent
QA/QC program. The Settling Performiné Party shall ensure that a!’l'ﬁeld methodelogies utilized
in collecting samples fér subsequent analysis pursuant to this Decree will be conducted i(n
accordance with the procedures set forth in the QAPP approved by EPA.

22. Upon request, the Settling Performing Party shall allow split or duplicate samples
to be taken by EPA or its authorized representatives. The Settiing Performing Party shall notify
EPA of all sample collectibn activity through the progress reports to be submitted, or the |
briefings fo be held, pursuant to Section X (Reporting Requirements). In addition, EPA shall
have the right to .take any additional samples that it deems necessary. Qpbn request, EPA shall
allow the Settling Pérforming Party to take split or duplicate samples of any samples it takes as
part of the Plaintiff's oversight of the Settliné Performing Party’s implementation of the Work.

23.  The Settling Performing Party shall submit to EPA two copies of the results of all
sampling and/o‘r tests or other data obtained or generated by or on behalf of the Settling

Pérforming_ Party with respect to the Site and/or the implementation of this Consent Decree

unless EPA agrees otherwise.



24. Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of itsinformation gathering and inspection authorities and rights, including
enforcament abtions related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations.

lx ACCESS ANb lNSTITUTIQNAL CONTROLS -
25. If the Site, or any other property where access and/or \aﬁd/water use réstrictio;wé
~ are needed to implement this Consent Decree, is owned or controlled by persons other than
EPA, the State, or any of the Settling Défendants, the Settling Perfqrming Party shall use its best
efforts to secure from such peréons:

- a. an agreement to provide access thereto for the Settling Performing Party,
as well as for the United States on behalf of EPA, és we!lv as their representatives (including
contractors), fof the purpose of conducting any activity related to this Consent Decree including,
but not limited to, the following activities:

(1) Monitering fhe Work;
(2) Verifying any data or information submitted to the United States;

(3) Conducting investigations relating to contamination at or near the
Site; '

(4). . Obtaining samples;

(5) Assessing the need for, planning, or implementing additional
response actions at or near the Site; .‘ :

- (B) Implementing the Work pursuant to the conditions set forth in
Paragraphs 83 and 84 of this Consent Decree;

(7) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by the Settling Performing Party or its agents,
consistent with Section XXV (Access to Information);

(8) Assessing the Settling Performing Party’s compliance with this
Consent Decree; and



(2) Determining whether the Site or other properiy is being usedina
*mannerthatis prohibited or restricted; or that may need ta be prohibited or restricted, by
or pursuant to this'Consent Decree.

b. an agreement enrorceable by the Setthng Penormmg Party and the

United States to refrain. from using the Site, or such other propexty, in any manner that would

|nterrere with or adverse!y affect the lmptementahon of the remedlal measures to be performed
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or that would lnterfere wnth or adverse!y af‘ect the lntegrxty or protectxveness of the remedlal
measures to be implemented pursuant to this Consent Decree; and

C. the execution and recordatien in the Registry of Deeds or other
appropriate land records office of Dane County, State of Wisconsin, of an easement, running
with the land, that (l) grants a nght of access for the purpose of conductxng any acttvrty related to
this Consent Decree mcludmg, but not‘lrmlted to, those aetlv'\txes lrsted in Paragraph 25.a of this
Consent Decree, and (i) grants the right to enforce the land/water use restriotions listed in
Paragraph 25.b of this Consent Necree, or other restrictions that EPA determines are neeessary
{o implement, ensure non-interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. The access rights and/or rights to
enforce land/water use restrictions shall be granted to (i) the United States, on behalf of EPA,
and its representatives and (i) the State and its representatives.

251 Notwtthstanding the requirements of this Section (Access and Institutional
Controls), the Settling Performing Party represents that all access and control requirements of
this Section may be fully satisfied by the access to property and transference of responsibility
authorities under Wis. Stat. §§ 28§.46(2), 289.91, 292.11(8) and 292.31(3)(e), and as those
laws may be amended or supplemented in the future. The Settling Perforrning Party further

represents that it and its contractors have had and will continue to have full and satisfactory

access to the Site and the ability to enforce the institutional control requirements. of this Consent
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Decree related to the Site under the Wisconsin statutory authorities listed in this Paragraph for
purposes of compiyingwithait the requirements of this Consent Decree, induding this Section.

26. For purposes of Paragraphs 25 and 25.1. of this Gonsent Decree, "best efforts”
includes the Settling Performing Party's exercise and-enforcement of all State laws providing the
State with authority to secure access, access easements; land/water use restrictions, and/or-
restrictive: easements/covenants: =If; at:any:time following entry of this Consent Decree, the
Settling Performing Party is unable to obtain access to the Site property for the purpose of
Coﬁducting any activity related to this Consent Decree including, but not limited to, thosé
activities listed in Paragraph 25.a of thié Consent Decree, or is unable to enforce the land/water
use restrictions listed in Paragraph 25.b of this Consent Decree or othef restrictions that EPA
determines are necessary to-implement, -ensure .non-interferencevwith, or ensure the B
protectiveness of the remedial measures to be performed pursuant to this Consent Decree, the
Settli‘ng Performing Party shall promptly notify the Unite‘d States in writing, and shall include in
that notification a summary of the steps the Setlling Performing Party has taken to attemptto
comply with Paragraph 25 of this Consent Decree. The United States may, as it deems
appropﬁate, assist the Settling Performing Party in obtaining access or land/water use
restrictions, either in the form of contractual agreements or in the form of easements running
with the land. The Settling Performing Party shall reimburse the United étates, in accordance
with the procedures for payment of costs contaihed in Paragraph 84, for all costs incurred, direct
or indirect, by the United States in obtaining such access and/or land/water use restrictions
including, but not limited to, the cost of attorney time and the amount of monetary consideration
paid or just compensation. |

27. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed to implement the

remedy selected in the ROD as modified by the ESD, ensure the integrity and protectiveness
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thereof, or ensure non-interference therewith, the Settling Performing Party shall cooperate with
EPA's efforts to secure such-governmental controis.- =~ -

- 28, Notwithstanding any provision of this Consent Decres, the United States retains

all of its access authorities and rights, as-well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto~-under CERCLA RCRA and-any

othen:-applicable statute orreguiations:zm s vt cmrtes moames F 2 5

X. REPORTING REQUIREMENTS

29. In addition to any éfher requirement of this Consent Decres, the Settling
Performing Party shall submit to EPA two copies of written annual progress reports that:
(a) describe the actions which have been taken toward achievihg compliance with this Consent
Decree during the previous year; (b) include a summary of all results of sampling and tests and .
all other data received or génerated by the Settling Peﬁorming Party or its contractors or agents
in the previous year; (c) identify all wbrk plans, plans and other deliverables réquired by this
Consent Decree completed and submitted dUring fhe previous year; (d) describe all actions,
which are scheduled for the next year and provide other information relating to the progress of
the Rem;dial Action; (e) include information regarding percentage of compietion, unresolved
delays encountered or anticipated that may affect the future schedule fo‘r irnplementatio_n of the
Work, and a description of efforts made to mitigate those delays or anticipated delays; (f) include
any modifications to the plans, documents or other schedules that the Settling Performing Pérty
has proposed to EPA or that has been approved by EPA; and (g) describe all activities
undertaken in support of the Community Relations Plan during the previous year and those to
be undertaken in the next year. The Settling Performing Party shall submi{ these progress
reports to EPA by February 1 of each year beginning‘with February 1, 2002, untii EPA notifies

the Settling Performing Party pursuaht to Paragraph 48.b of Section XIV (Certification of
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Completion). If requested by EPA, the Settling Performing Party also shall provide briefings for
EPA to discuss the progress of the Work. These Briefings may be conducted by telephone or by
electronic mail. After a minimum of two years afier the entry-of this Consent Decree, the Settling
Performing Party may petition EPA to reduce the frequency of this ‘reporting.‘ :

30. - The Settling Performing Party shall notify-EPA of any change in the schedule -
describediin the:annuakprogress -report’foréth’e"p'erfdrmance*ofe‘any activity, including, ‘but not
limited to, daté collection and implementation of tﬁe documents specifying the manner iﬁ which
the Settling Performing Party will perform the Remedial Action at the Site, no later than saven
days prior to the performance of the activity.

31. Upon the bccurrence of any event during performance of the Work that must be
- reported pUrsuant to section 103 of CERCLA or section 304 of the Emergency Planning and
Community Right-to-know Act (EPCRA), within 24 hours of the onset of such event the Settling
Performing Party shall orally notify the EPA Project Coordinator or the Alternate EPA Prbject
Coofdinator (i‘n the event of the unavailability of the EPA Project Coordinator), or, in the event
that neither the EPA Project Coordinator or Alternate EPA Project Coordinator is available, the
Ehergency Response Sectién, Region 5, Unifed States Environmental Protection Agency.
These reporting ;equiremehts are in addition to the reporting required by CERCLA section 103
or EPCRA section 304. -

32. Within 20 days of the onset of such an event, the Settling Performing Party shall
furnish to Plaintiff a written report, signed by the Settling Perfornﬁing Party’s Project Coordinator,
setting forth the events which occurred and the measures taken, and to be taken, in response
thereto. Within 30 days of the conclusion of such an event, the Settling Performing Party shall
submit a report setting forth all actions taken in response thereto. |

33. The Settling Performing Party shall submit two copies of all plans, reports, and

data required by the RA SOW, all documents specifying the manner in which the Settling
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Performing Party will perform the Remedial Action at the Site, or any other approved plans to

EPA in accordance with. the schedules set forthin suchrplans: - -~ =~ e mmmomm e

34. . All reports.and other documents submitted: by the Settling Periarming Party to
EPA (other than the progress reports referred {o above) which purport tordocument the Settling
Performing Party’s compliance with-the terms of this Consent Decree shall be signed by an--
“authorized representative-of theSettling -Performing:Party:= wsw iz ness < 5

Xl. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

35. After review of any plan, report or other item which is required to be submitted for
approval pursuant to this Consent‘ Decree, EPA shall: (a) épprove, in whole or in part, the
submission; (b) approve the submission upon specified conditions; (¢) modify the submission to

“ cure the deficiencies; (d) disapprove, in Whole or'in part, the submission, direciing that the
Settling Performing Party modify the submission; or (e) any combination of the above. However,
EPA shall not modify a submiséion without first providing the Settling Performing Party at least
one notice of 'deﬂcienoy and‘ an opportunity to cure within 30 days, except where to do so would
cause serious disruption to the Work or where a previous submission has been disapproved due
to matérial defects and the deficiencies in the submission under consideration indicate a bad
faith lack of effort to submit an acceptable deliverable.

36. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 35.a, 35.b, or 35.¢, the Settling Performing Party shall proceed to take
any action required by the plan, reporf, or other item, as approved or modified by EPA subject
only'to its right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute
Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Péragfaph 35.¢ aﬁd tﬁe submission

has a material defect, EPA retains its right to seek penalties, as provided in Section XX
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(Stipulated Penalties).

37, - -~  ~Upon recesipt of a notice of disapproval pursuant to Paragraph 35.d, the
Settling Performing Party shall, within 30 days or such longertime as specified by EPA in such -
notice, correct the deficiencies and resubmit the plan, report, or other item for-approval.- Any
penalties applioable to the submission, as provided in Section-XX, shall accrue during_the 30- -
day period or:otherwise.specified period-but shall not-be-payable:unlessithe resubmission:igs s
disapproved or modified due to a material defect ae provided in Paragraphs 38 and 39.

| b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paregraph 35.d, the Settling Performing Party shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementation of any non-
deficient porﬁon of a submission shall not relieve the Settling Performing Party of any liability for
penalties under Section XX '(Stipulated Penalties).

- 38. in the event thet a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA 'may again require the Settling Performing Party to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to modify
or develop the ‘plan, report or other item. .The Settling Performing Party shall implement any
such plan, report, or item as modified or developed by EPA, subject only to its right to invoke the
procedures set forth in Section XIX (Dispute Resolution).

39. If upon reeubmission a plan, report, or item is disapproved or modified by EPA
due to a material defect, the Setiling Performing Party shali be deemed to have failed to submit
such plan, report, or item timely and adequately unless the Settling Performing Perty invokes the
dispute resolution procedures set forth in Section XIX (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section XIX (Dispute Resolution) and
Secﬁon XX (Stipulated Penalties) shall govern the imp.!ementation of the Work and accrual and

payment of any penalties during Dispute Resolution. If EPA's disapproval or modification is
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upheld, penalties shall accrue for such viclation from the date on which the initial submission
was originally required, as provided in Section XX~

40. All plans, reports, and other items required to be submitted to EPA under this
Consént Decree shall, upon approval or modification by £EPA, be enforceable tnder this - -
Consent Decree. In the event EPA approves or rﬁodiﬁesa portion-of a-plan, report,-or-ather -
item required-to-be:submittetd:- to: EPA underthis Consent Deeres; the' approvedior modified=-

' portion shall be enforceable under this Consent Decrtee.

Xll. PROJECT COORDINATORS

41, Within 20 days of lodging this Consent Decree, the Se‘ttling Performing Party and.
EPA will notify each other, in writing, of the name, address and telephone number of their
respective designated‘ Project Coordinators and Altémate Project Coordinators. If a Project
Coordinator or Alternate Project Coordinator initially designated is changed, the identity of the
successor will be given to the other Party at least five working days before the change occuré,
uniless impraoticabl‘e, but in no event later than the actual day the change is made. The Settling
F’erforming Party’s Project Coordinator shall be subject to disapproval by EPA and shall have
the technical expertise sufficient to adequately oversee all aspects of the Work.” The Settling
Performing Party’s Project Coordinator shall not be an attorney for any-o‘f the Settling
Defendants in this matter. He or she may assign other représentatives, including other
contractors, to serve as a Site répresentative for oversight of perforrﬁance of daily operationé
during refnedial activities.

42, EPA may desiénate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and ﬁonitor the progress of any
activity uhdertakén pursuant to this Consent Decrée. EPA's Projéct Coordinatcr and Alternate

Project Coordinator shall have the authority lawfully vested in a Remedial Project Manager
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(RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40 C.F.R. Part
300. In-addition; EPA's Project Coofdinator or Alternate Project Coordinator shall have - -
autherity, consistent with the National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response-action when s/he determines that
conditions-at the Site constitute an emergency situation or-may-present an immediate-threat to
public‘healthz.er“we{fa‘re or:therenvironment.duerto release erthreatened release-of Wastes ~# - --
Material.

43.‘ EPA's Project Coordinator and the Settling Performing Party’s Project
Coordinator will consult, at a minimum, on a monthly basis, or on such other schedule to which
the Parties shall agree. Such meetings may be held by teleconference upon the mutual

agreement of both Project Coordinators.

Xill. ASSURANCE OF ABILITY TO COMPLETE WORK

44, Th'e Settling Performing Party shall submit‘fo EPA, as.part of each annual
progress report to be submitted to EPA pursuant to Paragraph 29, the aoouments described in
subparagraph 44.a, and sh_all submit to EPA the information described in subparagraph 44.b
within 30 days of each EPA request for such information, unless in writing EPA indicates
otherwise.

a. Each biennial budget for the State’s Environmental Fund as appropriated by
the Wisconsin Legislature and, if applicable, any specific budget items for, and appropriations
f_or, performiﬁg any obligation pursuant to this Consent Decree; and

b.  All additional information related to the Settling Performing Party’s ability to
meet its financial oEligations under this Consent Decree and its obligations under Paragraph 6.d
of this Consent Decree which EPA requests for the purpose of determining the Settling

Performing Party’s ability to fuifill those obligations pursuant to this Consent Decree, the ROD as

a2
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mod}ﬂed by the EéD, the RA SOW and other EPA-approved docurﬁents specifying the manner
in which the Setlling Performing Party shall perform the Remediél Action at'the Site, including
plans, standards, specifications and schedules.

45, Except as provided for in Section XVl (Force Majeure) of this Consent Decree,
as soon as practicable but novlesénthan-w-dayS»prior—to,~the date on which-the Settling - - =~
Performing Rarty:is-torperform-any:o b'li'gatbion(‘-s‘)"pursuanf -’t‘o=this:'Censent@ecreeﬁhe ‘ROBas~
modified by the ESD, the RA SOW and other EPA-approved documents specifying the manner
in which the Settling Performing Party shall perform the Remedial Action at the Sité, including
- plans, standards, specifications and scﬁeddles, the Settlihg Performing Party shall provide
written notice to EPA if it is unable to perform such obligation(s). Such written notice to EPA
shall specify the cause(s) of the Séttling Performing Party’s inability to perform.. If EPA .
determines that the Settling Performing Party has failed or is failing to comply with this Consent
Decree, the ROD as modified by the ESD, the RA SOW aﬁd other EPA-approved documents,
plans, standards, specifications and schédules, EPA shall notify the ’Settling Performing Party.

46. The Setﬂing Performing Party’s inability to demonstrate financial ability to
complete the Work bursuant to this Consent Decree shall not excuse its performance of ény
obligations required under thfs Consent Decree. Nothing in this Section shall affect the Settling

Perfdrming Party’s obligation to péy stipulated penalties pursuant to Section XX (Stipulated

Penalties) of this Consent Decree.

XIV. CERTIFICATION OF COMPLETION

47 . Completion of the Remedial Action

a. Within 90 days after the Settling Performing Party concludes that the
Remedial Action has been fully performed and the Performance Standards have been achieved

and maintained for a period of eight consecutive quarters, as discussed in the RA SOW, the
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Settling Performing Party shall schedule and conduct a pre-certification inspection to be
attended by the Settling Performing Party and EPA. Any incomplete Remedial Action =~
components discovered during the hspeﬂtio-“l shall be identified. i, after.the pre-_certiﬂcation
inspection, the Settling Performing Party still believes that the Remedial Action has-been fully
performed and the Performance Standards: Havebeenaﬁained for-the requisite-time-period,
within-30-days of the pre—eertiﬁcatien:inspeétion:»tﬂhefSettli-ng Perfofmimg‘r Partys p'u-rsu-‘ant-‘:tbeée:t'%?f
Section Xl (EPA Approval of Plans and Other Submissions), shall submit to EPA for approval a
written report }equesting certification of the Combletion of the Remedial Action. In the report, a
registered professional geclogist and the Settling Performing Party’s Project Coordinator shall
state that the Remedial Action has besn completed in full satisfaction of the requirements of this
Conseﬁt Decree and the Performance Standards have been achieved and maintainea-for a -
period of eight consecutive quarters. The report shall contain the following statement, signed by.'
the Settling Performing Party's Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify that the

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.

If, after compietion of the pre-certification inspection and receipt and review of the written report,
EPA determines that the Remedial Action or any portion thereof has not been completed in
accordance with this Consent Decree or that the Performance Standards have not been
achieved and maintained for a period of eight consecutive quarters, EPA will notify the Settling
Performing Party in writing of the activities it must perform pursuant to this Consbevnt Decree to
‘complete the Remedial Action and to achieve the Performance Standards. Provided, however,
that EPA may only require the Setﬂing Performing Party to perform such activities pursuant to
this Paragraph to the extent that such activities are consistent with the "scope of the remedy

_ selected in fhe ROD as modified by the ESD," as that term is defined in Paragraph 12.b. EPA
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will set forth in the notice a schedule for per‘ormance of such activities consistent with the
Consent Decree and the RA SOW or will require the: Settlmg Performing Party’s-Project
Coordinator to submit a schedule to EPA for approval pursuant tc Section X

Plans and Other Submissions). The Settling Performing Party shall perform all activities |

,describéd in the hotrce in acrﬁryrdance w-ith the specifications and séhedules established -

pursuant to thrs Paragraph subject to lts rlght to lnvoke the dlspute resolutron procedures set
forth in Section XIX (Dispute Resolutlon).

b. If EPA concludes, based on the initial or any subsequent report
reques’ting certification of completion of the Remedial Action, that the Remedial Action has been
performed in accordance with this Consent Decrée‘énd that the Performance Standards have
been achieved and ma‘inta‘ined for a period of eight consecutive quarters, EPA will so certify in
writing to the Settling Performing Party. This certification shél! constitute the Certification of
Completion of the Remedial Action for purboses of this Consent Decree, including, but not
limited to, Section XXl (Covenants by Plaintiff). Certification of Completion of the Remedial
Action shall not affect the Settling Performing Party’s obligations under this Consent Decres.

48 Completion of the Work

a. Within S0 days after the Settling Performiné Party concludes that all
 phases of the Work (including O & M), have been fully performed, the Séttling Performing. Party
shall schedule and conduct a pre-certification inspection tb ‘be attended by the Sevttling
Performing Party and EPA. [f, after the pre-certification inspection, the Settling P'erférming Party
still believes that the Work has been fully performed, it shall éubmit a written report by a
registered professional geologist stating that the Work has been completed in full satisfactiop of
the requirements of this Cohsent Decree. The written report shall contain thé following
statement, signed by the Settling Performing Party’s Project Coordinator: |

To the best of my knowledge, after thorough investigation, | certify that the
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information contained in or accompanying this submission is true, accurate and
complete. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for Knowing™~=""= =~ 777~
violations.

If, after compietion of the pre-certification inspection and reviewing the written report, EPA

determines that any portion of the Work has not been completed in accordance with this

drr Fd

Consent Decres, EPA wil nafy he Setiing Performing Pa
must perférrﬁ ;:;ursu‘ant to thié Coﬁsént De;réé to;om'plete the Work. Provided, however, that
EPA may only require the Settling Perform'ing Party to perform such activities pursuant to this
Paragraph to the extent that éuch activities are consistent with the "scope of the remedy
selected in the ROD as modified by the ESD," as that term is defined in Paragraph 12.b. EPA
will set forth in thé notice a schedule for performance of such activities consistent with the
Consent Decree and the RA' SOW or require the Settling Perforrr;ing‘ Party’'s Project Coordinator
to submit a schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and
Other Submissions). Theb Settling Performing Party Shél!_peﬁorm all activities described in the
notice in accordance with the specifications and schedules established therein, subject to its
right to invoke the dispute resolution procedures set forth in Section XIX (Dispute Resolution)'.
b. . If EPA concludes, based on the initial or any subsequent request for
Certification of Completién by the Settling Performing Party, that the Work has been performed

in accordance with this Consent Decree, EPA will so notify the Settling Performing Party in

writing.

XV. EMERGENCY RESPONSE
49. In the event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an

emergency situation or may present an immediate threat to public health or welfare or-the
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environmeﬁt, the Settling Performing Party shall, subject to Paragraph 50 immediately take all
appropriate action to prevent, abate, or minimize such release orthreat of release, and shall
immediately notify the EPA's Project Coordinator, or, if the Project Coordinat
EPA's Alternate Project Coordinator. If neither of these persons is available, the Settling
Performing Party- shall-notify the EPA Emergency-Response Branch; Region 5. The Settling
Performing-Party:shalltake such actions-inscensultation-with-EPA's:Rroject:Coordinator: or other -
available auth'orized EPA ofﬁcef and in accordance with all applicabie provisions of the Health
and Safety Plans, the Conﬁngency Plans, and any other. applicable plans or documents
developed pursuant to the RA SOW. In thé event that the Settling Perférming Party fails to take
apbropria’ce response action as required by this Section, and EPA takes such action instead, the
Settling Performing Party shali reimburse EPA for all costs of the:response action not
inconsistent with the NCP in accordance with the procedures for payment of costs contained in
Paragraph 84.

50. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United States: a) to take all appropriate action o protect human health
" and the environment or to pvrevent, abate,'respond {o, or minimize an acfual or threat-evaned’
release of Waste Material on, at, or from the Site; or b) to direct orv order such action, or seek an

order from the Court, to protect human health and the environment or to prevent, abate, respond

to, or minimize an actual or threaten‘e;ad release of Waste Material on, at, or from the Site, subject

to Section XXl (Covenants by Plaintiff).

XVI. REIMBURSEMENT OF RESPONSE COSTS

51. Reimbursement by Setiling Defendants.

a. Within thirty (30) days after lodging of this Consent Decree, or thirty (30)

days after the issuance of a Court Order establishing a Court Registry account in this matter,
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whichever is later, each Settling Defendant shall pay to the Clerk of the federal district court for
the Western District of Wisconsin, for deposit into the Court Registry, the amount it is obligated
to pay as specified in Appendix |, except, however, that certain Settling Defenciants as specified
in Appendix | may pay a portion of what they owe in future installments directly to the State. At
the time-of payment of the funds into the Co'urt»Registry~, each Settling Deféndant;shail R
simultaneo usiy%end writterrnotice-of payment a'vmd'-as‘eop»yﬁ@f*armystxansmittaI:jd'ocumentétion-’co
EPA and to the Chief, Environmental Enforcement Section of DOJ in a;cordance with Section
XXVI (Notices and Submissions). |

b.  Within thirty (30) days after entry of this Consent Decree, the Ciéik of
Court shall transmit a total of $793,895 by FedWire Electronic Funds Transfer ("EFT" or wire
transfer) to the U.S. Department of Justice account in accordance with current electronic funds
transfer procedures, referencing U.S.A.QO. file number is 2001200142, the EPA Region and
Site/Spill ID #05TN, and DOJ case number 90-11-2-1 1844. Payment shali be made in
ai:cordance with instructions provided to ‘the Clerk of Court by the Financial Litigation Unit of the
United States Attorney's Office for the Western District of Wisconsin. Any payments received by
the Department of Justice after 4:00 P.M. (Eastern Time) will be credited on the next business
day. The Clerk of Court shall send notice that such payment has been made to the United
States as specified in Section XXVI (Notices and Submissions) and to U..S. EPA Région 5,
Attention: Program Accounting and Anaiysis Section, Comptrolier Branch, P.O. Bo}( 70753,
Chicago, lliinois 60673. Payments made by the Clerk pursuant to this subparagraph shall be in
reimbursement of Past Response Costs and Future Response Costs.

C. After payment is made pursuant to Paragraph 51.b, the Clerk of Court |
shall transmit the baianqe of funds in the Court Registry, less any fees assessed by the Court, to
the State in the form of a certified check or checks méde pa\)able to “State of Wisconsin”. The

Clerk of Court shall send the certified check or checks to State of Wisconsin, Wisconsin
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Department of Matural Resources, Bureau of Finance, Accounts Payable Section,.Pv.Q. Box
7921, Madison, Wisconsin™53703." "7 ©

| d. If this Consent Decree:is. disapproved by a final, non-appealable Order of
. this Court or if the Decree is withdrawn by the United States as provided in Paragraph 110; the
Clerk shall return the deposited amount,-plus interest and less any applicable court fees; to the
State~,fép.reimbursement:to the parties-which:contribtted-towards: the payment: =—:?E¥1‘3 Clerkeshall-
mail such payment to the State at State 6f Wisconsin, Wisconsin Department of Natural
Resources, Bureau of Finance, Accounts Payable Section, P.O. Box 7921, Madison, Wisconsin
| 53703. The State then shall return to eachlsettling Defendant the amount paid by that Settling
Defeﬁdant plus accrued interest on lthe amount paid. |

e, | In thé event that a Settling-Defendant does not make-the payment
required by Paragraph 51.a within thirty (30) déys after lodging of this Consent Decree, or thirty
(30) days after the issuance of a Court Order establishing a Court Registry account in this
matter, whichever is later, such Settling Defendant shall pay Interest on its unpaid balénce. The
Interest shall continue to accrue through the date of such Settling Deféndant’s payment.
Payments of Interest made under this Paragraph svhall be in addition to such other remedies or
sanctions available to Plaintiff by .virtue of a Settiing Defendant’s failure to make a timel;l
payment under this Section. Each Settling Defendant shall make all pay;ments required by this
Paragraph to the Settling Performing Party in the manner described in Paragraph 51.c.

f. The payment made under Paragraph 51.b above, shall be deposited into
the Refuse Hideaway Landfill Site Special Account withih the EPA Hazardous Substance
SuperfundAand shall be retained by EPA and may be used by EPA to conduct or finance any
response actions puf;suant to CERCIA with respect to hazardous substances re!éased at the
Refuse Hideaway Léndﬂll Site, including any revspons‘e actions required under this Consent

Decree which the Settling Performing Party fails to perform. The Settling Defendants shall have
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no obligation to deposit or transfer the payments required by Paragraph 51.b into the Refuse
Hideaway Landfill Site Special Account. Any balance remaining in the Refuse Hideaway Landfiil
Site Special Account at the time- of certification of completion of the Work for the Refuse
Hideaway Landfill Site shall be transferred by EPA to-the Hazardous Substance Superfund.

51.1. Reimbursement by Settling Federal- Aaencies. - As soon as reasonably.

practicable. after. the effective date.of this Consent:Becree; and:consistent-with -subparagraph- -
51.1(i), the United'States, on behalf of the Settling Federal Agencies, shall: .

(i) Pay to the EPA Hazardous Substance Superfund $32,845.11 in ~
reimbursement of Past Respon‘se Costs and Future Response Costs, which pyayment
includes premium payments for Future Response Costs.

(ity If the payment to the EPA Hazardous Substances Superfund required by this
subparégraph is not made as soon as reasonably practicable, the appropriate EPA
Regional Branch Chief may raise any issues relating to payment to the appropriate DOJ
Assistant Section Chief for the Environmental Defense Section. In any event, if this
payment is not made within 120 days after the effective date of this Consent Decree,
EPA and DOJ have agreed to resolve the issue within 30 déys in aécordance with a .
letter agreement dated. December 28, 1998. |
51.2. Inthe event that payments required by‘Paragraph 511 a.re not made within 120

days of the effective date of this Consent Decree, Interest on the.unpaid balance shall be paid at
the raté established pursuant to section 107(a) of CERCLA, 42 U.S.C. § 9607(a), commencing
on the effective date of this Consent Decree and accruing through the date of the payment.
51.3. THe Parties to this Consent Decree recogn'iie and acknowledge tﬁat the paymént
obligations of the'Sbettling Federal Agencies under this Consent Decree can only be paid from
appropriated funds legally available for such purpose. Nothing in this Consent Decree sha'H be

interpreted or construed as a commitment or requirement that any Settling Federal Agency
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obiigaté or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other
applicable provision of law. | St e e TTe T mE T s e e Tt

51.4 The payment made under Paragraph-51.1(i) above shall be deposited into the
Refuse Hideaway Landfill Site Special-Account-within the-EPA Hazardous Substance Superfund
and shall be retained by EPA and may be used by EPA-to conduct or finance any response -
actions-pursuantto CERCLA withs‘respect:ﬁ-teaHaza-rdous:substanees:released atthe-Refuse + -
Hideaway Landfiil Site, including any response actions required undér this Consent Decree
which the Settling Performing Party fails to perform. The Settling Federal Agencies, or the
United States on their behalf, shall have no obligation to deposit or tranéfer the payment

required by Paragraph 51.1(i) into the Refuse Hideaway Landfill Site Special Account.

XVIL. INDEMNIFICATION AND INSURANCE

52. The United States does not assume an‘y’liability by entering into this agreement
or by virtue of any designation of the Settling Performing Party as EPA’s authorized
- representative under section 104(e) of CERCLA. The Settling Performing Party agrees to
indemnify and save and hold harmless the United States and its officials, agents, and -
émployees for-or from any and all claims or caﬁses of action arising from, or on account of,
negligent or other wrongful acts or omissions of the Settling Pen’orminlg i’arty, its officers,
employees, and agents in carryiné out the activities pursuant to this Consent Decree for which
the Settling Performing Party is legally liable and for which it therefore is legally responsible to
pay pursuant.to Wis. Stat. §§ 775.01, 893.82, and 895.46. Further, the Settling Performing
Party agrees to pay the United States all costs the United Sfates incurs including, but not limited
to, attorneys fees and other expenses éf litigation and settlement arising from, or on account of,
claims made against the United States based on negligent or other wrongful acts or omissions

of Settling Performing Party, its officers, employees, and agents in carrying-out activities

-49 -



pursuant to this Consent Decree to the extent that the Settling Performing Party is legally
responsible to pay such costs pursuant 1o Wis. Stat.’§§775.01, 8393.82, and 895.46. The United
States shall not be held out as a party to any. contract entered into by or on behaif of Settling
Perfor_ming Party in carrying-out activities pursuant to this Consent Decree. The Settling
Performing Party shall require-that all contractvors»and-sub.co.ﬁtractors it-retains to perform-the
~Work or a-portion of the-Work-name-the:tnited States has an additional insured enﬁty in their
applicable‘fi’nsurance policies. Neither the Settling Performing Party nor any such contractor
shall be considered an agent of the‘ United States.
53. The United States shall give the Settling Performing Party notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 52, and shall
consuit wfth Settling Performing Party prior to settling such claim. The Settling Performing Party
waives all claims against the United States for damages or reimbursement or for set-off of any
payments made or to be made to the United States, arising from or on-account of any contract,
‘agreement, or arrangement between the Settling };’erforming Party and any person for |
performance of Work on or relating to the Site, including, bgt not iimifed to, claims on.account of
construction delays. In-addition, the Settling Performing Party shall indémnify and hold harmless
the United States with respect to any and all claims for damages or reimbursement arising from
or on account of any contract, agreement, or arrangement betweenlthe éettling PérforAming
Par‘& and any person for performance of Work on or relating to the Site, including,v but not
limited to, claims on account of construction delays to the extent that the Settling Performing
Party is legally responsible to indemnify another for such claims pursuant to Wis. Stat. §§
775.01, 893.82, and 895.46.
54..  Prior to the effective date of this Consent Decree, the Setﬂihg Performing Party
provided EPA with information that satisfies EPA as to its financial resources and its ability to

provide the equivalent of comprehensive general liability insurance with limits of $1 million per
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occurrence with an annual aggregate of $4 million.

£5. For‘ the duration of this Consent Decreg, the Settling Performing P:alrty shall
satisfy, or shall ensure that its contractors or subcontractors satisfy, all applicable laws and
regulations regar_ding the provision of employer's liability insurance and worker's compensation

insurance for all persons performing-the-Work on behalf of the Settling Performing Party and in

furtherance Of thlS ;C@nsent;DeCFe'e:_:gz_—_-;f I T g T I S T R i S s b e e P S T TS S L

XVil. FORCE MAJEURE

56. "Force majeure," for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Performing Party, of any entity controlled
by the Settling P_érforming Party, or of the Settling Performing Party’srcontractors, that delays or
prevents the performance of any obligation under this Conéent Decree despite the Settling
Performing Party’s best efforts to fulfill the obligation. The requirement that the Settling
Performing Party exercise "best efforts to fulfill the obligation” includes using best efforts to
anticipate any potential force majeure event and best éﬁorts to address the effects of any
potential force majeure event (1) as it is occurring and (2) following the poté‘ntial force majeure
event, such that the delay is minimized o the greatest extenf possible. "Force Majeure" does
not include financial inability to complete the Work or a failure to attain tr%e Performance .
Standards. |

57. If any event occurs or has occurred that may delay the performance of any
obligation under th.is Consent Decree, whether or not caused by a force majeure event, the
Settling Perforﬁwing Party shall notify orally EPA's Project Coordinator or, in his or her absence,
EPA's Alternate Project.Coordinator or, in the event both of EPA's designated representatives
are unavailable, the Director of the Superfund Division, EPA Region 5, within 5 da.ys of when the

Settling Performing Party first knew that the event might cause a delay. Within 5 days
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thereatter, the Settling Performing Party shall provide in writing to EPA an explanation and
description of the reasons for the delay, the anticipated duration of the delay, all actions taken or
to be taken to prevent or minimize the delay, a schedule for implementation of any measures {o
be taken to prevent or mitigate the delay or the effect of the delay, the Settling Performing
Party’s rationale for aﬁributihg such delay-to-a-force majeure event if it intends to assert such-a
claim, and: a2 statement-as-to whether,- inftrt"-ie- opinion: of the Settling -Performing:Party:ssuch-event-
may }cause or contribute to an endangerment to public heglth, welfare or the environment. The
Settlil;\g_ Perform{ng Party shall include with any notice all available documentation supporting its
claim that the delay was attributable to a force majeure. Failure to comply with the above
requirements shall preciude the Settling Performing Party from asserting any claim of force
majeure for that event for the peﬁod of time of such failure to comply, and for any additional
delay caused by such failure. The Settling Performing Party shall be deemed to know of any
circumstance of which.anyen.tity controlled by the Settling Performing Party, or the Settling
Performing Party’'s contractors, knew or should have known.

58. if EPA agrees that the delay or anticipated del.ay is attributable to a force majeure‘ ‘
event, the time for performance of the obliéations under this Consent Decree that aré affected
by the force majeure event’will be extended by EPA for-such time as is necessary to complete
those obligations. An extension of the time for performance of the obliga:tions affected by the
force majeure event shall not, of itself, extend the time for performance of any other obligation.
If EPA does not agree that the delay or anticipated delay has been or will be caused by a fﬁrce

majeure event, EPA will notify the Settling Performing Party in writing of its decision. If EPA

agrees that the delay is attributable to a force majeure event, EPA will notify the Settling

Performing Party in writing of the length of the extension, if any, for performance of the

obligations affected by the force majeure event.
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53. If the Settling Performing Party elects to invoke the dispute resolution procedures
set forth in' Section XX (Dispute-Resolution)-it shall*do sono-later than. 15 days after receiving
EPA's notice. In any such proceeding, the Settling Performing Party shall have the burden of
deﬁonstrating by.a preponderance of the evidence that the delay or anticipated delay has been'or
will be caused by a force majeure event, that the duration of the delay or the extension sought was
or willbe warranted underthecircumstances; that best efforts wererexercised toravoidandmitigate
the effects of the delay, and that the Settling Performing Party complied with the requirements bf
Paragraphs 56 and 57, above. If the Settling Performing Party carries this burden, the delay at
issue shall be deémed not to be a violation by the Settling Performing Party of the affecte'd

obligation of this Consent Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION

60. Unlesé otherwise.t‘expressiy provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resclve disputes
arising under or with respect ;to this Consent Decree. HoWever, the procedures set forth in this
Secﬁon shall not apply to actions by the United States to enforce obligations of the Settling
Performing Party that have not been disputed in accordance with this Section.

61. Any dispute whicﬁ arises under or with respect to this Cor.wsent Decree shall in

. the first instance be the subject of informél negotiations between the parties to the dispufe. The
period for informal hegot_iations shall not exceed 20 days from the time the dispute arises,
unless it is modified by written agreément of the parties to the dispute. The dispute shall be
considvered to have arisen when one party sends the other parties to the dispute a written Notice

of Dispute. Each Party shall use its best efforts to resolve all disputes or differences informally

and in good faith.
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B2. a. In the event that the parties to the dispute cannot resclve the dispute by
informal negotiations underthepreceding Paragraph; ther the position advanced by EPA shall
be considered bindihg unless, within 10 days after the conclusion of the informal negotiation
period, the Settling Performing Party invokes the formal dispute resolution procedures of this -
Section by serving on the United.States (except that-notice need not be given-to the Chiéf,
Environmental Defense Secti.on,:of«DOJ) a-writtenStatement: of:Rosition en:the-matter in-dispute,
including, but not limited to, any factual data, analysis or opinion supporting that position and
any supporting documentation relied upon by it. The Statement of Position shall specify the
Settling Performing Party’s position as to whether formal dispute resolution should proceed
under Paragraph 63 or Paragraph 64.

o b. Within 10 days after receiving the Settling Performing Party's St.atement
of Position, EPA will serve on the Settling Performing Party its Statement of Position, including,
but not limited to, any factual data, analysis, or opinion supporting that position and all
supporting documentation relied upon by EPA. EPA’s Statement of Position shail include a
statement as to whether formal dispute resolutign should proceed undér Paragraph 63 or 64,
Within 10 days after receiving EPA's Statement of Position,‘ the Settling Performing Party may
submit a Reply.

C. If there is disagreement between EPA and the Seﬁling Performing Party
as to whether dispute resolution should procesd under Paragraph 63-or 64, the parties to the
dispute shall follow the procedures set forth in the Paragraph determined by EPA to be
app!ic‘able. However, if the Settling Performing Party uitimately appeéls to the Court to resolve
the dispute, the Court shall determine which Pafagraph is applicable in accordance with the
standards of applicability set forth in Paragraph 63 and 64.

83. Formal dispute resolution for disputes pertaining to the selection or adequacy of

any response action and all other disputes that are accorded review on the administrative record
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under applicable principles of administrative law shall be conducted pursuant to the procedures
set forth-in this Paragraph.-For purposes-of this-Paragraph, the adequacy of any responsa
action includes, without limitation: (1) the adequacy or appropriaieness of plans, procedures to
implement plans, or any other items requiring approval by EPA under this Consent Decree: and
(2) the adequacy of-:the performance of response actions taken pursuant to this Consent - - -
Decree. Nothing in:this: Consent:Decree shalkbe censtrued to allow-any.dispute by- the Settling -
Performing Party regarding the validity of the provisions of the ROD as modiﬁed by the ESD.

a. An administrative record of the dispute shall be maintained by EPA and
shall contain all statements of position,‘ including supporting documentation, submitted pursuant
to this Secﬁon. Where appropriate,‘ EPA may ailow submiésion of supplemental statements of
position by the parties to the dispute.

b. The Director of the Superfimd Division, EPA Region 5, wiil issge a final
administrative décision resol\)ing the dispute based on the administrative record described in
Paragraph 63.a. This decision shall be binding upon the Settling Perfornwing Party, subject only
to the right {o seek j_udicial review pursuant to Paragraph 63.c and 63.d.

c. Any ad'miniétrativé decision made by EPA pursuant to Paragraph 63.b
shall be reviewable by this Court, provided that a motion for judicial review of the decision is filed
by the Setlling Performing Péﬁy witﬁ the Court and served on E}?A withi-n 10 days of the Settling
Pen‘o"rming.Par‘ty’s.receiving EPA's decision. The motion s‘hall include a description of the
matter in dispute, the efforts made by the Parties to resolve it, the relief requested, and the
sche‘dule, if any, within which the dispute must be resoclved to ensure orderly implementation of
this Consent Decree. The United States may file a response to the Settling Performing Party’sA

motion.

d. In proceedings on any dispute governed by this Paragraph, the Settling

Performing Party shall have the burden of demohstrating that the decision of the Superfund
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Division Director is arbitrary and capricious or otherwise not in accordance with law. Judicial
review of EPA's decision shall be on ti’;e administrative record compiled pursuant to Paragraph
63.a.

64. Formal dispute resolution for disputes that neither pertain to thé selection or
adequacy of any response action nor are oth;arwise accorded review.on the administrative --
record under applicable- brinciples. of administrative:law,:shall. be governed:by this Paragraph. -

a. Following receipt of the Settling Performing Party’s Statement of Position
submitted pursuant to Paragraph 62, the Director of the Superfund Division, EPA Region 5, will
is‘sue a final d.ecision resolving the dispute. The Superfund Division Director's decision shall be
binding on the Settling Performing Party unless, within .10 days of receipt of the decision, it files
with the Court and serves on EPA a motion for judicial review of the decision setting forth the
matter in dispute, the effpr’ts made by the partvies to the dispute to resolve the dispute, the relief '
requested, and the schedule, if any, within which the dispute must be resolved to ensure orderly
impiefnentation of the Consent Decree. The United Svtates may file a response to the Settling
Performing Party’s motion. A

‘b. Notwithstanding Paragraph P qf Section | (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
applicable principles of law.

65. The invocation of formal dispute resolution procedures under this Section shal!
not extend, postpone or affect in any way any obligation of the Settling Performing Party under
this Consent Decree which is not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties, if applicable, with respect to the disputed matter shall continue to accrue
bgt payment shall be stayed pending resoiution of the dispute. Notwithstanding the stay of
payment, penalties shall accrue from the first day of noncompliance with any applicable

provision of this Consent Decree. In the event that the Settling Performing Party does not
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prevail on the disputed issue, penalties shall be assessed and paid as provided in Section XX

(Stipu{ated' Penalties).

XX, STIPULATED PENALTIES

66. The Settling Performing Party shall, subject to the limitations of Wisconsin ‘law
and Paragrapr-w‘ 6.c of this Cohsent Decﬁréé, be liable:t\c;.{‘hev United States for stipulated penalties
in the amounts set forth in Paragraphs 67 and 68 for failure to comply with the requirements of
this Consent Decree as specified below, unless excused under Section XVl (Force Majeure).
"Compliance" by the Settling Performing Party shall include completion of the activitieé under
this Consent Decree, any documents specifyingv the manner in which the Settling Performing
Party will perform the Remedial Action at the Site, and any other‘plan or report approved by
EPA under this Consent Decree and identified below, in accordance with all applicable
requirements of law, this Consent Decree, the RA SOW, and any plans or other documents
approved by EPA pursuant to this Consent Decree and within the specified time schedules
established by and approved under this Consent Dearee.

B67. Stipulated Penailties Amounts — Work.

a. The following stipulated penalties shail accrue per violation per day for

-any noncompliance identified in Paragraph 67.b:

Penalty Per Violation Per Day. Period of Noncomp‘liance
$ 200 | 1st through 14th day
$ 400 15th through 30th day
$ 600 31st day and beyond
b. Compliance Milestones and Other Requirements.
(1 Failure to implement the activities required for the Remedial Action

(as described in Paragraph 10.c);
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(2) Failure to Take Action to Abate an Endangerment under Section
XV (Emeraencv Qesponse), and

(3) Failure to Comply with Approved Plans or Approved Documents
specifying the manner.in which the Settling Performing Party will
perform the Remedial Action at the Site (as described in
Paragraph 10). :

68. Stxpulated Penalty Amounts - Reports

a. The followmg stlpulated pena(tles shaH accrue per violation per day for

failure to submit timely or adequate reports or other written documents pursuant to Paragraphs

9, 10, 12, 29, 30, 37, 39, 47, and 48 (except as otherwise provided under Paragraph 65, abave):

Penalty Per Violation Per Day Period of Noncompliance
$200° ’ 1st through 14th day
$ 400 - 15ch ti"lro.ugh éOth day
$ 600 , 31sf day and beyond
69. . In tﬁe event that EPA assumes performance of a portion or all of the Work

pursuant to Paragraph 84 of Section XX!| (Covenants by Plaintiff), Settling Performing Party shall
be liable for a stipulated penalty in the amount of $300,000.

70. All penalties shall begin to accrue on the day after the complete peﬁormance is
due or the day a violation occurs, and shall continue to accrue through the final day of the
carrection of the noncompliance or completion of the activity. However, stipulated penalties
shall not accrue: (1) with respect to a deﬂciént submission-under Seétion Xl (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA's
receipt of such submission until the date that EPA notifies Settling Péﬁorming Party of any
deficiency; (2) with respect to a decision by the Director of the Superfund Division; EPA Region

| 5, under Paragraph 63.b of 64.a of Section XIX (Dispute Resolution), during the period, if any,

beginning on the 21st day after the date that Setlling Performing Party’s reply to EPA's
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Statement of Position is received until the date that the Director issues a final decision regarding
such-dispute; or(3) with respect to judicialreview bythis Court of any dispute under Section XIX
(Dispute Resolution), during the period, if any, beginning on the 31st day after the Court's
receipt of the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous-accruaiof-

71. Following EPA's determination that the Settling Performing Party has failed to
comply with a requirement of this Consent Decree, EPA may give the Settling Perfo‘rming Party
written notification of the same and describe the .noncompliance. EPA may send the Settling
Performing Party a written demand for the payment of the penalties. Howeyer, penalties shall
accrue as provided in the preceding Paragraph regardless of whether EPA has notified the
Settling Performing Party of a violation.

72. All penalties apcruing under this Section shall be due and payable to the United
States within 30 days of the Settling Pe.rforming Party’s receipt from EPA of a demand for
payment of the penalties, uniess the Settling Performing Pérty invokes the Dispute Resolution
procedures under Sectioﬁ XIX (Dispute Resolution).‘ All payments to the United States under
this Section shall be paid to the"‘EPA Hazardous Substances Superfund,” shall be mailed to
U.S. EPA, Superfund Accounting, P.O. Box 707_53, Chicago, lllinois 606-73, shall indicate that
the bayfnent is for stipulated penalties_, and shall reference the EPA Region and Site/Spill ID
#0O5TN, the DOJ Case Number 90-11-2-1184, and the name and address of the party making
payment. Copies of check(s) paid pursuant fo this Section, and any accompanying transmittal
letter(s), shall be sent to the United States (except that notice need not be given to the Chief,

Environmental Defense Section of DOJ) as provided in Section XXVI (Notices and

Submissions).
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73. The payment of penalties shall not alter in any way the Séttling Perfdrming
Party’s obligation to complete the performance of the' Work required underthis Consent Decree.
74. Penalties shall continue to accrue as provided in Paragraph 70 dur_ing any

dispute resolution period, but need not be paid until the following:

a. If the dispute is resoived by agreement or by a decision of EPA that is-not
appealed to this Court, acc;uedpenaities%determined’etfotb.eﬂowing.shall be:paid-to: EPAwithin-15
days of the agreement or the receipt of EPA's decision or order;

| b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, the Settling Performing Party shall pay all accrued penalties determined by the
Court to be owed to EPA within 60 days of receipt of the Court's decisiovn or order, except as
provided in subparagraph ¢ below;

c. If the District Court's decision is appealed by any Party, the Settling
Performing Party shall pay all ‘acr':rued penalties determined by the District Court to be owing to
the United States into an interest-bearing .escrow- account within éO days of receipt of the Court's
decision or order. Penalties shall be paid into this account as they continue to accrue, at leést
every 60 days.. Within 15 days of receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA or to the Setliing Performing Party to the extent that
it prevails. .

75. If the Settling Performing Party fails to pay stipulated pehalties when due, the
United States may institgte proceedings to collect the penalties, as well as interest. The Settling
Performing Party shall pay Interest on the unpaid balance, which shall begin to accrue on the
date of demand made pursué»nt to Paragraph 72.

76. Nothing in this Consent Decree shall ‘be construed asl prohibiting, altering, or in
any way limiting the ability of the_United States to seek any other remedies or sanctions

available by virtue of the Settling Performing Party’s violation of this Decree or of the statutes



and regulations upon which it is basad, including, but not limited to, penalties pursuant to section
122(l) of CERCLA.- Provided, however;that the United States sh‘ail"not"éeek civil penalties™ "
pursuant to section 122(l) of CERCLA for any vioiation for which a stipulated penalty is provided
herein, except in the case of a willful violation of the Consent.Decree. In.entering into this
Consent Decree, the State of Wisconsin does not waive any. relevant constitutional- defenses
which may be available to it undet the-law-including but not limited:te sovereign immunity.+-

77. Notwithstanding any other provision of this Section, the United States may, in its

unreviewable discretion, waive any portion of stipulated penaities that have accrued pursuant to

this Consent Decree.

XXI. COVENANTS BY PLAINTIFF

78. In consideration of the actions that will be performed by the Settling Performing

Party and the payments that will be méde by' the Settling Defendants under the terms of this

Consent Decree, and except as specifically brovided in Paragraphs 79, 80, and 82 of this
Séction, the United States covenants not to sue or to take administrati\}e action against Settling
Defen‘dants pursuant té sections 106 and 107(a) of CERCLA reiating td the Site. Except with
respect to future liability, these covenants not to sue shall take effect upon the receipt by EPA of
the payments required by Paragraph 51 of Section XVI (Reimbursemeni‘of Response Costs).
With respect to future-liability, these covenants not to sue shall take effect upon Certification of
Completion of the Remedial Action by EPA pursuant to Paragraph 47.b of Séctién XV
(Certification of Completion). These covenants not to sue are conditioned upon the satisfactory
performance by each of the Settling Defendants of its obligations under this Consent Decree.
These covenants not to sue extend only to the Settling Defendants and do not extend to any
other person.

78.1 In consideration of the payments that will be made by the Settling Federal
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Agencies under the terms of the Consent Decree, and excépt as specifically prO\'/ided in
Paragraphs 79, 80 and-82-of this Section, EPA-covenants not to-take administrative action

he Setiling Feﬁerai Agencies pursuant.to-sections 106 and 107(a) of CERCLA relating.
to the Site. Except with respect to future liability, EPA's covenant shall.take effect upon the
receipt of the payments required by Paragraph 51.1 of Section XVI (Reimbursement of
Response Costs). -With respect fo future:liability,.EPA’s covenant:shall take. effect upon
Ceriification of Completion of the Remedial Action by EPA pursuant to Paragraph 47.b of
Section XIV (Certification of Completion). EPA's covenant is conditioned upon the satisfactory
performance by Settling Federal Agenci‘es of their obligations under this Consent Decree.

EPA's covenant extends only to the Settling Federal Agencies and does not extend to any other

person.

79. United States' Pre-certification Reservations. Notwithstanding any other
proviéion of this Consent Decr’ee, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings:in this action or in a new action, or to issue
an administrative order seeking to compel the Settling Defendants, and EPA reserves the right
to issue an administrative order seeking to compel the Settling .Federal Agencies:

a. to perform further response actions reléting o the Site or
b. to reimburse the United States for costs of responée if, priof to

Certification of Completion of the Remedial Action:

o) conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or in
part,

and ‘the‘se previously unknown conditions or information together with any other relevant

information indicates that the Remedial Action is not protective of human health or the

environment.



80. United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decres; the United States reserves, and-this Consent Decree is
without prejudice to, the right to institute proceedings.in this action or in a new action, or to issue
an administrative order seeking to compe! the Settling Defendants, and EPA reserves the right
to issue an administrative order seeking to compel the Settling Federal Agencies: .
. a..- toperform further.responsa:actions relating to the Site or
b. to reimburse the United States' for costs of response if, subsequent to

Certification of Completion of the Remedial Action:

(1 conditions at the Site, previously unknown to EPA, are discovered,
or :

(2)  information, previously unknown to EPA, is received, in whole orin
part, v

and these previously unknown conditions or this information together with other relevant
information indicate that the Remedial Action is not protective of human heaith or the
environment.

81. For purposes of Paragraph 79, the information and {he conditions known to EPA
shall include only that information a'nd those conditions kndwn to EPA as of the date the ESD
was signed ahd set forth in the Record of Decision and the ESD for the Site and the
adfninistrative recprd supporting the Record of Decision and the ESD. F.or purposes.of
Paragraph 80, the information and the conditions known to EPA shall include only that
information and those conditions known to EPA as of the date of Certification of the Remedial
Action and set forth in the Record of Decision and the ESD, the administrative record supporting
the Record of Decision as modified by the ESD, the post-ROD and poét—ESD administrative
record, or in any information received by EPA pursuant to the requirements of this Consent

Decree prior to Certification of Completion of the Remedial Acticon.
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82. General reservations of rights. The covenants set forth above do not pertain to

any matters other than those expressly: specified in Paragraphs 78 and 73. 1 ‘The United: States
reserves, and this Consent Decree is without prejudice to, all rights against each of the Settiing
Defendants, and EPA and the federal natural resources trustess reserve, and this Consent

Decree is without prejudice to, all rights against the Settling Fed.eral.Agenciés, with respect.to all

other matters, including but not limited-to,.the following: - .. oo cono L

a. claims based on or arising from a failure by-a Settling Defendant or the

Settling Federal Agencies to mest a requirement of this Consent Decree;

b. liability -arising from the past, present, or future disposal, release, or threat
of release of Waste Materials outside of the Site; |

C. liability for future disposal of Waste Material at the Site, other than as
provided in the ROD as modified by the ESD, the Work, or otherwise ordered by EPA;

d. fiability for damages for injury to, destruction_of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

e. criminal liability;

f. liability for violations of federal or étate law which occur during or after
implémentation of the Remedial Action;

g. liability of the Settling Defendants (the Settling Federal Agencies have no
such liability), prior to Certification of Completion of the Remedial Action, for additional response
actions that EPA determines are necessary to achieve Performance Standards, but that cannot
be required pursuant to Paragraph 12 (Modification of the RA SOW or Related Documents);

h. liability of the‘}Settling Performing Party for costs that the United States will
incur related to the Site but are not within the definition of Future Response Costs; and |

i l’iability of the Settling Defendants (the Settling Federal Agencies have no

such liability) for costs that EPA will incur in connection with selection of further response actions
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(Paragraph 17) and/or as a result of actions taken by EPA under Paragraphs 79 or 8Q.

- 33. Notwithstanding any other provision-of this Consent Decree, if at any time-EPA In
its sole discretion determines that the Settling Performing Party has failed to complete any
portion of the Work according to the schedules provided under this Consent Decree, the ROD

as modified by the ESD, and the RA SOW, or has failed to meet a Performance Standard, and

that failure is due to.the Settling Performing Party’s {ack of sufficient funds, upon.ERA's- =0 . .

providing written notice of such determination to the Settling Perfbrming Party EPA may assume
the performance of all or any portions of the Work for a period of time as EPA determines
necessary and/or EPA may pursue any of its remedies against the Settling Performing Party,
including, but not limited to, seeking injunctive relief from the Court ;Jr issuing an Unilateral
Administrative Order under section 106 of CERCLA, 42 U.S.C. § 8606. Costs incurred by the
United States .in performing the Work as a result of the Settling Performing Party’s insufficiency
of funds shall not be considered Future Response Costs. On a periodic basis the United States
will send the Settling Per‘fbrming Pérty .a bill.requirihg payment, which includes an ltemized Cost
Summary, for the costs EPA has incurred pursuant to this Paragraph. Séttiing Performing Party
' Ashall make payment within 30 days of receiving each bill requiring payment, unless Settling
Performing Party chooses to invoke the dispute resolution provisions of Section XIX in which
case payment to EPA shall be made within 30 days of when a final deciéion is made in the
dispute resolution proceés. Settling Performing Party shall rﬁake all payments required by this
Paragraph to “EPA Hazardous Substance Superfund,” referencing EPA Site/Spill #05TN and
DOJ Case Number 90-11-2-1184, and shall send all payments to U.S. EPA, Superfund
Accounting, P.O. Box 70753, Chicago, lllinois, 60673. At the time of each paymént, Settling
Performing Pariy ‘shall, send notice that bayment has been made to the United States (except'
that notice need not bé given to the Chief, Environmental Defense Section of DOJ) in

accordance with Section XXVI (Notices and Submissions). The tetal amount of each such
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payment shall be deposited in the Refuse Hideaway Landfill Site Special Account within the EPA
Hazardous Substance Superfund to be retained-and-used to-conduct or finance response -

actions at or in connection with the Site, or transferred by EPA to the EPA Hazardous

Substance Superfund.

84. Work Takeover. .In the event EPA determines that the Settling Performing Party
has ceased implementation of any portion of tﬁe Work, is seriously or repeatedly deficient or late
in performance of the Work, or is implementing the Work in a manner which may cause an
endangerment to human health ér tﬁe environment, EPA may assume the performance of all or
any portions of the Work as EPA determines necessary. The Settling Performing Party may
invoke the procedures set forth in Paragraph 63 of Section XiX (Dis'pute Resolution) to dispute
EPA's determination that takeover of the Work is warranted under this Paragraph. Costs
incurred by the United States in performing the Work pursuant to this Paragraph shall not be
considered Future Response Costs. On a periodic basis the United‘States will send the éet’tling
Performing Party a bill requiring payment, which includes an ltemized Cost Summa-ry, for the
costs EPA has incurred pursuant té this Paragraph. Settling Performing Party shall make
payment within 30 days df receivihg each bill requiring payment, unless Settling Performing
Party chooses to invoke the dispute resolution provisions of Section XIX in which case payment
to EPA shall be made within 30 days of when a final decision is made in the dispute resolution
process. Settling Performing Party shall make all payments required by this Paraéraph to “EPA
Hazardous Substance Superfund,” referencing EPA Site/Spill #05TN and DOJ Case Number
80-11-2-1184, and shall send all payments to U.S. EPA, Superfund Accounting, P.O. Box
70753, Chicago, illinois, 60673. Atthe time of each bayment, Settling Performing Party éhall
send notice that payment has been made to the United States (except that notice need not be
given to the Chief, Environmental Defense Section of DOJ) in accordance with Section XXVI

(Notices and Submissions). The total amount of each such payment shall be deposited in the
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Refuse Hideaway Landfill Site Special Account within the EPA Hazardous Substance Superfund
to be retained and used to-conduct or finance response actions at orim connection with the Site,
or transferred by EPA to the EPA Hazardous Substance Superfund. -

88. Notwithstanding any other provision.of this Consent Decree, the United States -

retains all. authority and reserves ail rights to take any and all response actions authorized by

law. . - e ilrd o ammireaBiolmodnSm o 0T REROioiiin aiies i soacae

XXll. COVENANTS BY SETTLING DEFENDANTS AND SETTLING FEDERAL AGENCIES

86. Covenant Not to Sue by Settling Defendants. Subject to the reservations in

Paragraph 87, Settling Defendants hereby covenant not to sue and‘agree not to assert any
- claims or causes of action against the United States with respect to the Site or this Consent
Decree, including, but not {imited ‘to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfﬁnd (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)
through CERCLA sections 106(b)(2), 107, 111, 112, 113 or any other provision of law; except
where the United Sfates has asserted a claim against the Settling Defendants (not including the
Settling Performing Party) under Paragraphs 79 or 80, or subparagraphs 82.g or 82.1.

b. . any claims against the United States, including an-y departrﬁent, agency
~ or instrumentality of the United States under CERCLA sections 107 or ‘1 13 related to the‘Site, or
| c. any claims arising oui of response activities at the Site, including claims

based on EPA's selection of response actions, oversight of response activities or approval of

plans for such activities.

86.1 Covenant by Seﬁlina Federal Agencies. Settling Federal Agencies hereby agree
not to assert any direct or indirect claim for reimbursement from the Hazardous Substance

Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through
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CERCLA sections 108(b)(2), 107, 111, 112, 113 or any other provision of law with respect to the
Site or this Consent Decres. This-covenant does not preclude demand forreimbursement from
fhe Superfund of costs incurred by a Settling Federal Agency in the performance of its duties
(other than pursuant to this Consent Decree) as lead or support agency under the Nafional
Contingency Plan (40 C.F.R. Part.300)... .

87.  The Settling.Defendants.reserve;:and.this Consent. Decree is-without prejudicato:
(a) claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his office or employment under circumstances where the United
States, if a private person, would be liable to the claimént in accordance with the law of the
place where the act or omission occurrgd. However, any such claim shall not include a claim for
any damages caused, in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based o'n EPA's selection of response a‘ctioﬁs, or the oversight
or approva.l of the Settling Performing Party's plans or activities. The foregoing applies‘only‘to
claims which are brought pursuant {o ahy statute other than CERCLA and for which the waiver
of sovereign immunity is found in a-stétute other than CERCLA; and (b) .contribution claims
against the Settling Federal Agencieé in the event any claim is asserted by the United States
against the Settling Defendants under the authority of csr under Paragraphs 79, 80, 82.b-d, 'or
82.h of Section XXI (Covenants by Plaintiff), but only to the same extent and for the same
matters, transactions, or occurrénces as are raised in the claim of the United States against
Settling Defendants.

88. Nothing in this Consent Decree shall be deemed to constitute preauthorization of

a claim within the meaning of section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
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§ 300.700(d).

39. Settling'Defendants ‘agree to waive all claims or causes of action that they may
have for all matters reiating to the Site, including for contribution, against any person (i) whose
liability to Settling Defendants with respect to the Site is based solely on CERCLA § 107(a)(3) or
(4), (ii) who arranged for the disposal, treatment, .or-transport for disposal or treatment, or -
accepted i‘or‘transport-for-:disposal'-or:tteatment, of only-Municipal Sclid Waste or Sewage i+ .
Sludge owned by such person, and (iii) who is a Small Business, a Small Non-profit
Organization, or the Owner, Operator, or Lessee of Residential Property.

90. The Settling Defendan{s hereby covenant not to sue and agree not to assert any
direct or indirect claims against each other or against their officers, directors, employees, agents
or officials with respect to Matters Addressed in this Consent Decree, except as necessary to

enforce the terms of any agreements by or between them relating to Matters Addressed in this

Consent Decres.

.

XXHI. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

91. Nothing in this Cons.ent. Decree shall be construed to créate any rights in, or grant
any cause of action to, any person not a Party to this Consent Decree. The preceding sentence
shall not be construed to waive or nullify any rights' that any person not a; signatory to this decree
may have under applicable law. Each of the Parties expressly reserves any and all rights

-(including, but not limitéd to, ahy right to contribution‘), defenses, ciaims,'bdemands, and causes
of action which each Party may have with respect to any mattér, transaction, or occurrence
relating in any way to the Site against any person not a Party hereto.

92. The Parties agree, and by entering this Consent Decree this Court finds, that the
Se_ttiing Defendants and the Settling Fedéral Agencies are entitled, as of the effective date of

this Consent Decree, to protection from contribution actions or claims as provided‘by CE‘RCLA

-62 -



section 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters addreésed in this Consent Decree. The
“matters addressed” in-this Consent Decree are all response actions taken-or to-be taken and zil
response costs incurred or to be incurred by the United States or ény other persan with respect
to the Site. The “matters addresse.d’; in this Consent Decree do not include those response
costs or response actions as to which the United States. has reserved its. rights under this.
Consent Decree (except for claims.for failure to. comply.with this Decree),.in the.event.that the... .
United States asserts rights against a Settling Defendant coming within the scope of such
reservations.

93. The Settling Defendants agree that with respect to any suit or claim for
‘contribution brought by them for matters related to this Consent Deéree they will notify the
Uﬁited States in writing no later than 60 days prior to the initiation of such suit or claim.

94. The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to. this Consent .DeCree they will notify in
writing the United States within 10 days of service of the complaint on them. In addition, Settling
Defendants shall notify the United States within 10 days of service or receipt of any Motion for
Summéry Judgment and within 10 days of receiving any order from a court setting a case for
trial. | |

95. In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of respohse costs, or other appropriate relief relating to the
Site, Settling Defendants shall not assert, and m.ay not maintain, any defense or claim based.
upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting,
or-other defenses based upen any contention that the claims raised by the United States in the
subsequent proceeding were or should have been brought in the instant case; providéd,

however, that nothing in this Paragraph affects the enforceability of the covenants not to sue set

forth in Section XXI (Covenants by Plaintiff).
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XXV, ACCESS TO INFORMATION

- 96, Settling-Defendants shall provide to EPA, -upon-request, copies-of all documents
and information within their possession.or control or that of their éontrao‘tors or agents relating to
activities at the Site, including the Remedial Design, or to the implementation of this Consent
Decree, including, but not limited to, sampling, analysis, Chai’n of custody records, manifésts,
trucking logs, receipts, reports, sample traffic.routing;. correspandence, or other documents or
information related to the Work. Settling Defendants also shall make available to EPA, for
purposes of investigation, information gathering, or testimony, their employees, agents, or
representatives with knowledge of relevant facts concerning the performance of the Work and _
the Remedial Design. |

97. a. | The Settling Defendants, except for the Setﬂing Performing Party, may
assert business confidentiality claims covering part or all of the documents or information
submitted to EPA under this Consent Deéree {o the extént permitted by and in accordance with
section 104(e)(7) of CERCL‘A, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or
information determined to be confidential by EPA will be afforded the protection specified in 40
C.F.R. Part 2, Subpart B. If no claim of confidentiality acbompanies documents or information
when they a}e submitted to EPA, or if EPA has notiﬁed the Settling Defendant(s) thét the
documents or information are not confidential under the standards of seétion 104(e)(7) of
CERCLA, the public may be given access to such documenfs or information without further
notice to the Seﬁﬁng Defendant(s). |

| D. The Settling Defendants may assert that certain documents, records and
other information are privileged under the attorney—c!ient privilege or any other privilege
recognized by federal law. If Settling Defendant(s) asserts such a privilege in lieu of providing
documents, they shall provide EPA with the following: (1) the title of the document, record, or

A information; (2) the date of the document, record, or information; (3) the name and title of the
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author of the document, record, or information; (4) the name and title of each addresses and
recipient; (8) a description of the contenis df the document, record, or information; and (8) the
privilege asserted.by the Settling Defendant(s). However, no documents, reports or other
information created or generated pursuant to the requirements of this Consent Decree shall be
withheld on the grounds that they are-privileged. .

98. No claim of confidentiality-shall:be made with respectto any:datva,—iﬁolruding; but-
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or

engineering data, or any other documents-or information evidencing conditions at or around the

Site.

XXV. RETENTION OF RECORDS

99. Uﬁtil 10 years after the Settling Performing Party’s receipt of EPA's notification
pursuant to Paragraph 48.b of Section XIV (Certification of Completion), each Setiling Defendant
shall preserve and retain all records and documents now in its possession or control or which\
come into its possession or control that relate in any ménn'er to the performance of the Work or
liability of’ any person for response actions eonducted and to be conducted at the Site,

” regardless of an’y record retention policy to the contrary. Until 10 years after th'é Settling

Performing Party’s receipt of EPA's notification pursuant to 44.b of Secti;Jn XV (Certification of
Completion), it also shall instruct its contractors and agents to preserve all documents, records,
and information of whatever kind; nature or description'relabting to the performance of the Work.

100. At thé conclusion of this document retention period, Settling Defendants shall
notify the United States (except that notice need not be given to the Chief, Environmental
Defense Section of DOJ) at least 90 days prior to the destruction of any such records or
documents, and, upon reqﬁest by the United Stafes, Settling Defendants shall dé!iver any such‘

records or documents to EPA. The Settling Defendants may assert that certain documents,
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-records and other information are privileged under the attorney-client privilege or any other
privilege recognizad by federallaw. {f a Seitling Defendant asserts'such a privilege, it shall
provide EFA with the foilovying: (1") the titie of the document, record, or information; (2) the date
of the document, record, or information; (3) the name and title of the author of the‘documént,
record, or information; (4) the name and title.of each addressee and recipient; (5) a description
of the subject of the docume,nt:,‘recocd, or information; and (6) the privilege.asserted by the
Settling Defendant. However, no documents, reports or other information created or generated
pursuant té the requiremen;cs of the Consent Decree shall be withheld on the grounds that they
aré privileged.

1‘01. Each Settling Défendant'hereby ;ertiﬁes that, to the Eest of its knowledge and
belief, after thorough inquiry, it has not altered, mutilated, discarded, ‘desTroyed or otherwise
disposed of any records, documents or other information relating to its potential liability
regarding the Site since notification of potential Iiabiﬁty by the United States or the State or the
filing of suit against it regarding the Site ahd that it has fully complied with any and all EPA
requests for information pursuant to section 104(e) and 122(e) of CERCLA, 42 U.S.C. §§
8604(e) and 9622(e), and section 3007 of RCRA, 42 U.S.C. § 6927. |

101.1 The United States acknowledges that‘each Settling Federal Agency (1) is subject
ito all applicable Federal record retention laws, regulations, and poliéies; .and '(2) has certified
that it has fully complied with» any and 'all EPA requests for information pursuant to section

104(e) and 122(e) of CERCLA, 42 U.S.C. § 9604(e) and § 9622(e), and section 3007 of RCRA,

42 U.S.C. § 6927.

XXVI. NOTICES AND SUBMISSIONS

102. Whenever, under the terms of this Consent Decree, written notice is required to

be given or a report or other document is required to be sent by one Party to another, it shall be
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directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in-writing. ‘All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of any written notice requirement of the

Consent Decree with respect to the United States, EPA, the Settling Federal Agencies, and the

Settling Defendants, respectively. R T

As to the United States: , Chief, Environmental Enforcement Section
- Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

Re: DJ # 90-11-2-1184
and

Chief, Environmental Defense Section
United States Department of Justice

Environment and Natural Resources Division
P.O. Box 23986

Washington, D.C. 20026-3986
Re: DJ # 90-11-6-39.

and

Director, Superfund Division

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, lllinois 60604

Re: Site ID #TN

As to EPA: John V. Fagiolo
' co EPA Project Coordinator ,
United States Environmental Protection Agency
Region 5 :
77 West Jackson Boulevard
Chicago, lllincis 80604
Re: Site ID #TN

As to the Harlan H. Kuehling
Settling Performing Party: | State Project Coordinator
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Wisconsin Department of Natural Resources
3211 South Fish Hatchery Road
- - - Fitchburg, Wisconsin 53711

As to each other Agent Authorized to Accept Service for
Settling Defendant: Each Settling Defendant

e XXV EFFECTIVE DATE = cent o wmoos ot

103. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXVIIl. RETENTION OF JURISDICTION
104. This Court retains jurisdiction over both tﬁe subject matter of this Consent Decree
and over each of the Settling Defendants for the duration of the performanbe of the terms and
proviéions of this Consent Decree for the purpose of enabling any of the Pérties to apply to the
Court at any time for such further order, direction, and vreﬁef as may be necessary or a;;propriate

for the construction or modification of this Consent Decres, or to effectuate or enforce

compliance with its terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof.

XXIX. APPENDICES
105. The foHowin‘g appendices are attached to and incorporated into this Consent
Decree:
"Appeﬁdix A" is the ROD.
"Appendix B" is the ESD.
"Appendix C" is the map of the Site.

"Appendix D" is the Remedial Design Scope of Work (RD SOW).
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“‘Appendix E” is the Remedial Action Scope of Work (RA SCW).

"Appendix F! is the complete list of the -Settling Defendiants.

“Appendix G” is the complete list of the Settling Federal Agencies.

‘Appendix H" is the list of the "Performing Parties under the AQC”", as that term is defined

in Section 1V of this Consent Decree (Definitions).

“Appendix I” is the list of payments.to be made by each Settling:Defendant... .. .- .

XXX, COMMUNITY RELATIONS

106. The Settling Performing Par’ty will cooperate with EPA to develop and to
implement the community relations plan and tov provide information r.'egarding the Work to the
public. EPA wiil determine the appropriate rb{ev for the Settling Performing Party under the
community relations plan. As requested by EPA, the Settling Performing Party shall participate
in the preparation of such information for dissemination to the public and in public mestings

which may be held or sponsored by EPA to expiain activities at or relating to the Site.

XXXl MODIFICATION

107. Schedules speoiﬂved in this Consent Decree for completion of the Work may be
modified by_agreement of EPA and the Settling Performing Party. All su;:h modifications shall
be made in writing.

108. Except as provided in Paragraph 12 (Modification of the RA SOW or Related
Documents), no material modifications shall be made to the RA SOW without written notification
to and written approval of the United States (except that the Chief, Environmental Defense
Section of DOJ need not be given notice and need not prbvide written approval), the Settling
Performing Party, and the Court. Modifications to the RA SOW that do not materially alter that

document may be made by written agreement between EPA and the Settling Performing Party.
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109. Nothing in this Decree shall be deemed to alter the Court's power to enforcs,

supervise or approve modifications to this Consent Decres:

XXX LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

110. This Consent Decree shall be lodged with the Court for a period of not less than
30 days for public notice and.comment.in accordance with .section 122(d)(2) of CERCLA, 42
- U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Decree disclose facté or
considerations which indicate that the Consent Decree is inappropriate, improper, or
inadequate. Settling Defendants consent to the entry of this Co‘nseﬁt Decree without further
notice.

11 1.v lf for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of

the agreement may not be used as evidence in any litigation between the Parties.

XXX, SIGNATORIES/SERVICE

112. Each undersigned representative of' a Settling Defendant to this Consent Decree
and the Assistant Attorney General fﬁr the Environment and Natural Reéources Division of the -
Department of Justice certifies that he or she is fully authorized to enter into the terms an&
conditions of ;nhis Consent Decree and to execute and legally bind such Party to this document.

113. Each Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United

States has notified the Settling Defendants in writing that it no lenger supports entry of the

Consent Decree.
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114. Each Settling Defendant shall identify, on the attached signature page, the
name, address, telephone number, facsimile number and, if available, the e-mail address, of an
agent who is authorized to accept service of process by mail on behalf of that Party with respect
to all matters arising under or relating to this Consent Decree. Each Settling Defendant hereby
agrees to accept service in that manner and to waive the formal service requirements set forth
in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons.

XXXIV. FINAL JUDGMENT

115.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS 024 DAY OF , 2001.

/

JOHN £. SHABAZ
United Statgs District Judge
Westgrn Pistrict of Wisconsin

¥ /448
SO ORDERED THI DAY O

Chief Judgej
Fastern District of Wisconsin
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