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October 13, 2006 

Rick J. Zimbelman 
T & R Properties of West Bend, LLC 
133 Oak Street 
West Bend, WI 53095 

Subject: Lease Liability Clarification Letter as to Environmental Liability for T & R 
Properties of West Bend, LLC, when leasing property from SPAHIS, INC. 

Dear Mr. Zimbelman: 

Purpose 

The purpose of this letter is to provide T & R Properties of West Bend, LLC ("T & R") with clarifications 
as to the environmental liabilities associated with leasing property from SPAHIS, INC. ("SPAHIS"). The 
Wisconsin Department of Natural Resources ("Department") has completed its review of the request for a 
lease liability clarification letter submitted by Gregory S. Walsh, Assured Environmental Associates, 
Inc., on behalf ofT & R. The property is located at 133 Oak St., West Bend, and is referred to hereafter 
as "the Property." A legal description of the Leased Premises located on the Property is attached to this 
letter as "Exhibit A." T & R Wood Products, Inc., will occupy the northern portion of the northern 
building on the Property-as identified in the figure attached to this letter as "Exhibit B." The Leased 
Premises at the Property will be used for the assembly of fixtures from wood materials and storage of 

. those products until scheduled shipments. Adhesives and lacquers will be applied to wood or wood 
products as part of the manufacturing operations. A spray booth is to be installed for that purpose and no · 
chlorinated compounds will be used. 

You have requested that the Department determine whether T & R would be held responsible under the 
Hazardous Substance Spills Law, s. 292.11, Wis. Stats., for a hazardous substance that was discharged on 
the Property prior to T & R lease agreement with SPAHIS. 

Determination 

As you are aware, s. 292.55(1)(d) 1., Wis. Stats., authorizes the Department to issue a letter to a person 
seeking assistance concerning the liability of a person owning or leasing a property for environmental 
pollution of the property. The Department has reviewed the following documents in order to make this 
determination: 

dnr.wi.gov 
wisconsin. gov 

1. Lease letter request application-January 17, 2006. 
2. · Building Lease between SPAHIS (Landlord) and T & R (Tenant), dated Oct. 28, 2005: 
3. Information in the Department files regarding contamination at the Property, in BRRTS file 

numbers 02-67-152445 (EIS Brake Parts), 06-67-199921 (Praefke Brake & Supply Corp.) 
and 09-67-000749 (EIS Brake Parts). 
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4. Legal description for the Property, received by the Department on October 4, 2006. 

Section 7 of the Lease indicates that SPAHIS will be responsible for all existing environmental liabilities 
atthe property (defined as those envfronmental liabilities existing as of the commencement date of the 
lease). SPAHIS indemnifies T & R from any liability relating to the existing environmental liability, 
even if the existing liabilities are exacerbated by the activities ofT & R. This obligation would 
terminate, according to the lease, if T & R or any of its affiliates purchased the leased premises. T & R 
agrees to indemnify SPAHIS for any liability relating to the release or presence of asbestos or any other 
hazardous substances at the Property, arising from the action or inaction of T & R. 

While the Lease will bind the parties to these agreements, please be advised that it does not limit the 
Department's ability to pursue either the Landlord or Tenant as a party responsible to clean up 
contamination at the Property. Under s. 292.11(3), the Department can require a person who possesses 'or 
controls a hazardous substance discharge or a person who causes a hazardous substance discharge to 
restore the environment to the extent practicable and minimize the harmful effects from the discharge. 
Both the Landlord and Tenant could be interpreted to be "in possession or control" of a hazardous 
substance discharge at the Property. However, the terms of the Lease are generally consistent with the 
Department's enforcement policy. This policy is to first pursue the party who caused the discharge. If 
that person is unable or unwilling to conduct the cleanup, the. Department would reserve its ability to 
pursue other responsible parties, such as those in possession or control of the hazardous substance 
discharge. Of course, that party could then bring a lawsuit against the other party to enforce the 
indemnification language in the Lease. In addition, be advised that the Department would be likely to 
pursue both the Landlord and Tenant for liability if the existing environmental liabilities are exacerbated 
by the activities of T & R, even though the lease states that SPAHIS indemnifies T & R from that 
liability. 

Based on its review, the Department determines that T & Ras a Tenant under the lease agreement, does 
not "possess or control", as those terms are used in s. 292.11 (3), Wis. Stats., any hazardous substance 
discharges that were present on the Property prior to the lease agreement, conditioned on compliance with 
the following standards of performance: 

• T & R agrees to provide any responsible party, their consultants and Department personnel 
with reasonable access to the Property for the purposes of conducting any necessary 
environmental assessment or remediation activities. 

• T & R agrees to comply with all applicable state and federal laws that apply to the excavation 
and disposal of contaminated soils or other materials. 

• T & R agrees to minimize, as applicable and to the extent practicable, the placement of any 
structures in areas of the property impacted by environmental contamination or construct 
buildings in such a manner as to allow remedial work to be conducted. 

• T & R agrees to comply with the requirements of s'. 292.11, Wis. Stats., and the NR 700 rule 
series, Wisconsin Administrative Code, for the discharge of any hazardous substances that 
may be caused ( or exacerbated) by T & R as the lessee. 

Under these conditions, the Department agrees not to hold T & R in its capacity as a Tenant under the 
lease, responsible for investigating or remediating any hazardous substances on the Property that were 
existing or occurred, or migrated from or onto the Property, prior to the date of the lease agreement, 
unless one of the aforementioned conditions is not satisfied. The Department believes that a 

• 



memorandum of understanding entered into by the State of Wisconsin and the Federal Environmental 
Protection Agency ("EPA") provides clarification to companies like yours that EPA is not interested in 
pursuing cleanup of properties where person(s) are working cooperatively with the Department. 

If you have any questions concerning this letter or other related matters, please contact me at 608-266-
9972. 

Sincerely, 

OJ:ii.rt 
a:dit-h M. ~hm 
Attorney 
Legal Services 

Attachments 

cc: Mark Drews--SER j 

Gregory S. Walsh 
Assured Environmental Associates, Inc. 
14120 W. Glendale Ave. 
Brookfield, WI 53005 

Percy Mather - RR/3 

Robert F. Sullivan 
Schober, Schober & Mitchell, SC 
16845 W. Cleveland Ave. 
New Berlin, WI 53151 
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PARCEL A 

That part of the West llaU of the SOUTHWEST Quarter (W 1/2 SW 1/4) Of 
section Thb:teen (ll) • Township Eleven (11) North of Range Ninet~en 
(19) Ea.st. City of west Bend, Washing1:on county, Wisconsin; being 
more particularly described as follows: . 

COlffl\ellc:ing at a concrete monument with a brass cap in a manhole that 
marks the SW 1/ 4 of said Section 13 1 thence Notth 8 8 degree& 52 · 
1'4inutes 39 seconds East (bearing baeed en State Plane Co-ordinate 
System. south Zo:ne), along the south line ot the SW 1/4 of said 
saction 13, a distance 0£ 1106.29 feet to the intersection of the 
westerly right o~ vay line of the Wisconsin Central Limited Railroad 
Ccnrpany (a 100.00 foot wide right of way) 11rith the south line of the 
SW 1/4. of said Section 13; thence Horth 18 deg,;ees SO minutes 21 · 
seconds West, along t:he said westerly right a~ way lina, a di.stance 
of 54S.98 feet to a 1• x 24• iron pipe ci• I.P.), set from which a 
found 2• I.P. bears North·2o degrees 28 minutes West, 0.92 feet and 
also being the point: of beginning, thence South 71 degrees 09 
minutes 3.9 !leconds West, along the north line of that parcel as 
de~cribed in volume 319, Page 21s •. a distance of 110.oo·feet to a 1• 
I.P. set; thence North 18 degrees SO ldnutes 21 seconds West, a 
distance of i.33.15 .~eet to a 1• J.P. found; thence South ~9 degrees 
22 minutes 09 secoiids West, a distance of 120.12 feet to a 1• I.P. 
set at the southeast comer of Lot 3 of Highland Circle, a recorded 
subdivision; thence North 33 !=legrees 24 ~utes 31 seconds West 
along the easterly line of said Lot 3 and the easterly line of Lot 2 
of said Highland Circle, a distance of 190.SO feet to a 1 14 ·1.p. set 
at che llOrtheast corner of said Lot 2 from wbich a fowid 1" I.P. 
bears North 22 degrees 20 minutes East, o. 7.3 feet; thence North 07 
degrees l.8 minutes 1.9 seconds West al0I1g the easterly lines of that 
parcel described in Volume 1011, Page 648 and that parcel described 
in Volume 33S, Page 541. a distance of 100~45 feet to a 1• I.P. set; 
thence North 01 degree 35 minutes 31 seconds West along the easterly 
l~e of that parcel of land described in Volume 192, page 141, a 
dl.stance of 136.75 feet to a 1 11 I.P. set; thence North 30 degrees 58 
minutes 21 seconds West along the easterly line of that parce1 
des~ibed in Volume 1~4. Page 173, a distance of 129.55 feet to a 
railroad spike, set on the apparent south ~ight of way line of 
Locugt Street (a so• wide right of way), from vhich a £ound 1• I.P. 
bears North se degrees os minutes 29 seccmd:i Ea.st:, a distance of 
0.41 feet: thence North 88 degrees 05 minutes .29 seconds East along 
the apparent south line of Locust Street, a distance o~ S6.86 feet 
to a 1• I.P. set from which a found 1" I.P. bears North 80 degraes 

- Continued -
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Exhibit •A~ Continued 

07 minutes East. 2-18 feet: thence North 33 degrees 10 minutes Zl 
seconds West, a distance of 58.49 feet to a 1• I.P. set on the 
apparent north right of way of said Locust Street; thence sou~h 88 
de~e•s as minutes 29 seconds West along che apparent north line of 
said Locust Street and the soueherly line ot that parcel as 
described in volUtl\e 200, Page 509, a distance of 82.67 feet to• 
found 1• I.P. at the souchea5t corner of Parcel nA• of Lots 47 thru 
107 ot The Highlands, a recorded subdivision; thence North 01 der•e 
JS minutes 31 sec:ond!I west along the eascerly line oj! sa.id Pa.rec 
•A• and the easterly line of chose parcels of land as describ•d in 
Vol\DQe 3,s, Page 301, Volume 1005, Page 471 and Volume 1055, Page 
98, a distance of 134.93 feet to a 1• 1.P. set from which a found 
3/4 1 I.P. bears North 1S degrees East. 1.57 feet; thence North 33 
degrees 10 mi.nutes 21 sec:o.nds west along the easterly line. of those 
parcels of land as desc~ibed in Volume lOSS, Paga 98 and Volume 754, 
Page 682, a distance of 105.JB feet to a 1~ 1-P- set; thence South 
88 degrees as llri.nutes 29 seconds west along the northerly line of 
that parcel as described in said Volume 754, Page 682, a distance of 
64.82 feet to a 1• I - P- set on the easterly right of way of Second 
Avenue Ca 60 foot wide right of ~ay); thence North 01 degree 35 
nµ.nutes Jl seconds West along the easterly right of way line of said 
second Avenue a distance of 63.98 feet to a 1• I.P. set at an angle 
p_oinc in said right of way from which a .fcnmd 3/4 • I. P. bears Notth 
se degrees West, 0.62 feet: thence North 16 degrees 14 minutes 21 
seconds West alo~g said eascerly right of way line a distance of 
217 - 79 feet to a railroad spike, set on the intersec~ion of said 
easterly xight of way with the _southerly right of way of Oak Street 
hm .so -fooc wide right of way) from which a found 1" I.P. bears 
South 17 degrees 29 .minutes West, 2.81 f:eet, thence North 88 degrees 
OS minutes 29 seconds East a.long the southerly right of way of said 
Oak Street a distance of 134.23 feet ~o a chiseled •x• in conc;:ret• 
set at the southwast corner -of that parcel aas dell!cribed in volume 
591, Page 4261 thence North 01 degree 37 minutes 41 seconds 'West 
along the vest_erly line _of that parcel as described in said volume 
591, Page 426, a. distance of . 38.00 feet to a PK nail set; thence 
North es degrees OS wdnutes 29 seconds East along the south line of 
a 20 foot wide exception for watennain as described in said Volutne 
591, ~age 426, a distance 169.59 feet to a 1• l.P. set on t~e 
veete~ly •right of ·way line of the aforementioned Wisconsin Central 
Limited R.a.j,-lroa.d Company: thence South 1S degrees SO minutes 21 
seconds East along the westerly line of said railroad right of -way a 
discance of 1231.16 feet to the point of beginning. 

- Continued -
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Exhibit ·"A" continued 

pp.RCEI, :e 
Tb.at part of the Northwest QUarter of the SOUTHW£ST Quarter (NW 1/4 
SW l./4) of seccion Thirteen (l.3), Township Eleven (l.l.) North of 
Range Nineteen (19) East, City of West Bend, Washington County, 
Wisconsin mid that· part of Lots 1.'Welve (12), 'I'birteen (13), Fourteen 
{1.4), l'itteen (15), Sixteen (16) and seventeen (17) of Block 
Thirty-three (33) in the ORIGim\L PLA'r of the Village (now City) of 
West Bend. Washington county, Wisconain, and being more particularly 
de~cribed as follows, 

Commencing at: a ccmc:rete monument with a brass cap in a ,nan.hole that 
marks the SW l,/4 of said Section 13; thence North 88 degrees SJ 
llli.nutes 39 seconds East (bearing based on State Plane Co-ordinate 
system, South Zone) along the south line of r.he SW 1/4 ot said 
Section 13, a distance of 1106.29 feet to t:he intersection of the 
westerly right 0~ way line of the Wisconsin Central Litnited.Railroad 
COU\panY. (a l.O 0. 00 foot wi.de right of way) with the south line of Che 
SW 1/-4 cf Gaid Section 13; thence North 18 degrees SO minutes 21 
seconds West along the said westerly right of way line. a distance 
of 1798.0S feet to a 1" x 24• iron pipe Cl" X.P.) set and·also being 
the point of beginning; thence South 88 degrees OS m:i.nutes 29 
seconds West aloµg the north line of a 20 foot wide excf:J?tion for 
vateJ:main as described in said Volume 591, Page 426, a distance of 
163.41 feet to a 1° I.P. set on the easterly right of way line of 
Second Avenue Can eo.oo foot wide right of way); thence North 01 
degree 37 minutes 41 seconds west along the easterly right of way 
line of said Second Avenue, a distance o~ 262.00 feet to a i• I.P. 
set at the northwest corner of Lot 12, Block 33 of the original Plat 
to the Village of West Bendt thence North 88 degrees OS minutes 2~ 
seconds East along the north l.ine of said Lot 12 and the south line 
of that parcel of lands as described in Volume G3S, Page ?S, a · 
distan~e o~ 82.37 feet to a 1• I.P. set on the westerly right of Yay 
line of the aforetnentioned rail~oad ~ight of way; thence South 19 
degrees SO minute~ 2i seconds East, a distance of ~73.87 feet to the 
point. of beginning. · 

"l'OOETHlm. ~ITH a 30 foot wide easement for ingress - egress to Parcel 
"A" over the Westerly 30 feet of che following deeds: Volume 31.9 
Page 215 and voiume 463 Page 300 and all of volume 463 Page 302. and 
being more particularly described as follows, 

Commencing at the southwest co:r:ner of Parcel. "A"; thence South 18 
degrees so minutes 21 seconds East, a distance of 208.00 feet; 
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BXhi.bit •A" Continued 

. ' ..... . . 

thence North 71 degrees 0.9 tninutes 3, seconds Ea.at. a distance of 
10.00 feet; thence Sauth 18 degree• so minutes 21 seconds East. a. 
distance cf 306.03 f@et; thence N~rth 88 degrt)eS 52 minutes 39 
secanda East, a distance of 31.49 feet1 thenc:e North 18 degrees so 
minutes 21 seconds wese. a distance of 315. 62 feet: thence South 71 
degrees 09 minutes 39 seconds West, a diatanc:e of l.0.:00 feet; thence 
North 18 degrees 50 minute• :Zl. seeonds West, a clist~ce of 208. oo 
feet; thence South 71 degrees 09 minutes 39·seconds-West. a distance 
of 30 .oo feet to the point of beginning •. 

TaX ICey No. 416~B (Cl3-00416-000B-OOOO). 

Tax Key No. 416-C (Cl3-00416-000C-000O). 

Tax :Key No. 1503 (Cl.3-01503-oooo-oooo). 
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